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Mortgagors’ Losses: Capital or Ordinary? 


By GEORGE T. ALTMAN* 


RGUMENT redolent of the medieval monastery 
Aves for some time been brewing over the sub- 

ject of mortgagors’ losses. If the loss is one 
recognized upon a sale it is a capital loss; otherwise 
it is an ordinary loss. What then is a sale? When 
is a sale not a sale? And if the particular procedure 
constitutes a sale, was the loss involved recognized 
upon the sale or upon some other event? So go the 
questions. 

Certainly to constitute a sale there must be some 
consideration received by the taxpayer for the prop- 
erty, or for his right, title or interest in the property, 
whatever that may be. Thus suppose that the taxpayer 
had purchased property subject to a mortgage, without 
assuming liability on it, and that he conveyed the 
property to the mortgagee for release of the liability 
under the mortgage. The.release is no consideration 
to the taxpayer because he was not liable. Therefore 
the transfer of the property by him was not a sale. 
The same situation would arise where the taxpayer 
had purchased property by paying so much cash down 
and giving the seller a purchase-money mortgage, if 
under the law of the state at the time the mortgage 
was executed such a mortgage could not be the basis 
of a deficiency judgment. If the taxpayer is not per- 
sonally liable under the mortgage, his release there- 
from is no consideration and the transfer of the prop- 
erty by him to the mortgagee for such a release is 
no sale. On this point, whether the transfer of the 
property be effected by foreclosure or assignment, 
the cases are clear.* 

3ut suppose the taxpayer was personally liable un- 
der the mortgage, and gave the mortgagee a deed to 
the property for release of his personal liability. 
Whether he was the original mortgagor or had as- 
sumed the liability of a prior owner, a release of his 
indebtedness, if he was able to pay it, would certainly 
be a consideration. Of course, if a deficiency judg- 
ment against him would be worthless, or at least not 
worth more than the cost of getting it, the situation 
would perhaps be no different from what it would be 
if he were not personally liable. A release of a debt 
which cannot be collected anyway is at least doubtful 
as a consideration.? But if a deficiency judgment would 
be worth more than the cost of getting it, then release 
of the debt is definitely a consideration. 

Consideration for what? Just here is where the 
confusion starts. It becomes pertinent in the first 
place to distinguish between the indebtedness which 





* Attorney at Law and Certified Public Accountant, Los Angeles; 
author, Introduction to Federal Taxation. 


‘Commonwealth, Inc. v. Commissioner, 36 BTA 85; 


Commissioner 
v. Greisler, 37 BTA 542, affd. 102 Fed. (2d) 787. 





“It is a bold play with 
words to say that a fore- 
closure sale is involun- 
tary but a conveyance 
under threat of foreclo- 
sure voluntary” 





is collectible out of the mortgaged property, and the 
excess, if any, which for practical purposes is the 
amount of the personal liability. In some states, in 
fact, as in California, even where the mortgagor is 
personally liable the mortgagee must first exhaust the 
security before he can get a personal judgment against 
the mortgagor.* Although in other states a money 
judgment may be obtained for the entire amount of 
the indebtedness the practical effect is ordinarily the 
same. The mortgage is too obvious and certain in 
the usual case for the mortgagee to seek at the outset 
a different source of payment. If the property is 
worth the full amount of the indebtedness, plus the 
cost of foreclosure, so that on foreclosure there would 
be no deficiency, there is no actual personal liability. 


Mortgagor’s Equity Worthless 


Until foreclosure there is, nevertheless, the possi- 
bility of a deficiency, the possibility of an actual per- 
sonal liability, and the release even from that possibility 
would clearly represent a consideration to the mort- 
gagor. But, again, a consideration for what? For 
the property? The mortgagee always had a right to 
the property if the debt were not paid. For the mort- 





2See Commissioner v. Simmons Gin Company, (CCA-10) 43 Fed. 
(2d) 327. 


3 Crescent Lumber Co. v. Larson, 166 Cal. 


168, 135 P. 502; Code 
of Civil Procedure, Sec. 726. 
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gagor’s equity in the property? But in order that 
there be a deficiency, it must first be conceded that 
the mortgagor’s equity is worthless. It is clear be- 
yond cavil that all the mortgagor gives up under such 
circumstances when he gives the mortgagee a deed 
is his nuisance power to compel the mortgagee to 
take the statutory procedure. 


Just that was the situation in the Rogers case re- 
cently decided by the Ninth Circuit.* ‘The case in- 





“Tt the mortgagor conveys the 
property subject to the mortgage, the purchaser, though he 
assume no liability on the mortgage debt, acquires all the estate 
or interest that the mortgagor had. Out of the bundle of 
rights which make up the whole property, what the equity 
owner, though personally liable on the mortgage debt, still has 


when foreclosure is threatening is but the lingering fragrance 


of days gone by.” 





volved a trust deed instead of a mortgage, but under 
the law of California, in which state the property was 
located, even in the case of a trust deed it was neces- 
sary to exhaust the security before a personal judg- 
ment could be had.’ Only if the property was worth 
less than the amount of the indebtedness, including 
the costs of foreclosure, could there be a personal lia- 
bility. But in that event the owner’s equity is worth- 
less. What the taxpayer in the Rogers case therefore 
gave up when she conveyed the property to the holder 
of the trust deed was nothing more than her nuisance 
power to put the holder of the trust deed to the delay, 
effort and expense of foreclosure. In terms of value 
that was all she had; she had nothing more. Con: 
cededly when she surrendered that, she received con- 
sideration. The possibility of a personal judgment 
was terminated. Was the transaction a sale? 

If all that the mortgagor had left of value was the 
right to force the mortgagee through foreclosure pro- 
ceedings, that right was not transferred by the con- 
veyance of the property to the mortgagee; that right 
was merely extinguished. There was, indeed, the 
right to pay the mortgage debt and retain the prop- 

erty. So also there was the right to take the deed 
which was subject to the mortgage and paint a pic- 
ture on it. But this is taxation; this j is no classroom 
for academic meanderings over worthless rights. The 
only right that had value was extinguished by the 
conveyance to the mortgagee, not transferred to him. 

This result is eloquently shown by a comparison 
with the foreclosure cases. If the mortgagor loses 
his property by foreclosure, the Board and the courts 
are unanimous that the loss is not one on a sale or 
exchange but an ordinary loss.’ It is, however, a bald 
play with words to say that a foreclosure sale is in- 


voluntary but a conveyance under threat of fore- 
‘Betty Rogers v. Commissioner (CCA-9) — Fed. (2d) —, 394 CCH 
| 9490. 
5 Bank of Italy v. Bentley, 217 Cal. 644, 20 P. (2d) 940, certiorari 


denied, 290 U. S. 659. 
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closure voluntary. When a condemned man walks 
to the chair perhaps he wants to die, because he could 
refuse to walk and be carried instead. That such 
havoc must be wrought with the English language 
cannot but indicate a basic flaw somewhere in the 
logic of the proposition. 


When a loss is recognized upon a sale, the sale is 
not the cause of the loss; the sale is the identifiable 
event whereby the loss is established. The capital- 
loss provisions are limiting provisions only, 
When the taxpayer sells his residence for 
less than it cost him, he may have suffered 
a loss, but it is not deductible, even as a 
capital loss. The loss must first be one 
incurred in a “transaction entered into for 
profit.” It is the entire operation for profit 
involving the property to which the term 
“transaction” as thus used pertains.’ The 
transaction for profit is “entered into,” not 
at the time of sale, but at the time the prop- 
erty is acquired, if acquired for a profit 
purpose. If the property is acquired fora 
non-profit purpose, then the transaction for 
profit is entered into at the time the prop- 
erty is appropriated to profit-making pur- 
poses. The very fact that the loss is the 
excess of the cost, as adjusted under the statute, over 
the selling price, in itself shows that the acquisition of 
the property is part and parcel of the “transaction” in 
which the loss is incurred and that the sale is merely 
the final event whereby the loss is established. 


Only Valuable Right Extinguished 


A purchase-money mortgage as an ingredient in 
the acquisition of the property is thus a part of the 
entire transaction. A mortgage placed on the prop- 
erty after acquisition, diminishing both the mort- 
gagor’s rights in the property and his out-of-pocket 
cost, is, in effect, in the same position. When through 
foreclosure or assignment the rights which the mort- 
gagor still has are terminated, the loss, if any, is es- 
tablished, and in consequence “recognized” for tax 
purposes. It is not, then, the cause of the loss but 
the identifiable event whereby it is established that 
we seek to characterize. 


Was that final event a sale? Granting that the 
mortgagor received consideration, what valuable rights 
did he, for the consideration, transfer to the mort- 
gagee. If any such rights were transferred, then 
under the broad definition of the term “sale” as a 
transfer of property for a consideration, there was 1n- 
deed a sale. If the rights transferred were worthless 
then what occurred was only in form a sale. The real 
right, the one for which the consideration was re- 
ceived, that is, the right to compel the mortgagee to 
resort to the statutory procedure, was not transferred 

6 Commissioner v. Freihofer (CCA-3) 102 Fed. 
© 9405; Hammel v. Commissioner, BTA memo., CCH Dec. 9,923-A: 
Warfield v. Commissioner, 38 BTA 907; Rust v. Commissioner, 38 
BTA 910; Lloyd Jones v. Commissioner, 39 BTA —, No. 69; Hlectro- 
Chemical Engraving Co. v. Commissioner, BTA memo., CCH Dec. 
10,679-E. The same result has been reached in the case of for- 
feiture under a land contract. C. G. Ganopuls v. Commissioner, 
39 BTA —, No. 158. 


* Heiner v. Tindle, 276 U. S. 582, 1 ustc § 299. 
8 Ibid. 


(2d) 787, 394 CCH 
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but extinguished. In that case there is no definition 
of the term “sale” to cover the final event.® 

. There is really nothing peculiar in the problem here. 
If what is transferred has no value, the sale is but 
a fiction. The Freihofer case, supra, definitely recog- 
nizes the principle and cites in support, De Loss v. 
Commissioner ?° and Schmidlapp v. Commissioner? In 
the De Loss case the Court pointed out that when the 
value of the property has become finally extinct, 
“a sale is necessarily factitious; it establishes nothing and 
cannot be intended to do so, for there is no variable to 
determine.” 

Although the Court in the Frethofer case could have 
rested its decision on the absence of any considera- 
tion to the taxpayer because he was not personally 
liable under the mortgage involved, it gave equal 
emphasis to the point that the taxpayer’s equity was 
worthless. The Court there stated: 

“Even in the case of a voluntary transaction it is necessary 
in order to realize a loss by sale that the interests sold 
must have some remaining value, otherwise the sale is a 
pure fiction and cannot form the basis for a loss which is 
deductible for tax purposes.” 

In order then to impute to the final event upon which 
the loss is recognized the character of a sale it is nec- 
essary that the rights which were transferred to the 
mortgagee—not those which were extinguished— 
have some remaining value. If the only considera- 
tion received is release from the threat of a deficiency 
judgment, then it is at least a reasonable presumption 
that the equity of the mortgagor was worthless. Defi- 
nitely that is so if there is not considered in valuing 
the equity, the nuisance right of the mortgagor to 
force the mortgagee to foreclose in order to get the 
property, the one right which is not transferred by 
a conveyance to the mortgagee but extinguished. T he 
fact that the form of a conveyance is used to extinguish 
aright certainly does not make the extinction a sale. 

That was the situation in the Rogers case.12. The 
principle is even more clear where the mortgagor has 
had to pay something to boot in order to be relieved 
of his personal liability. It is all the more evident 
there that the equity of the mortgagor is worthless 
and that all that he gives up of value when he con- 
veys the property to the mortgagee is his right to 
make the mortgagee proceed by foreclosure in order 
to get the property—the right which is not trans- 
ferred but extinguished. Yet even in that situation 
the Board, on the authority of the Rogers case, has 
held that the conv eyance to the mortgagee consti- 
tuted a sale.1% In another case the mortgagor gave 
the mortgagee additional property instead of cash in 
order to balance the account, and the Board likewise 
held the conveyance of the mortgaged property to the 
mortgagee to be a sale.4* Clearly in that case the 





*It is barely possible that the Board has come to consider the 
extinction of a right a sale. In Bingham v. Commissioner, 38 BTA 
913, the taxpayer was the mortgagee. As the Board itself said, the 
taxpayer there ‘‘executed a satisfaction of the mortgage and can- 
celed and surrendered the unpaid notes’’ to the mortgagor. The 
transfer of the canceled notes to the mortgagor the Board regarded 
as a transfer of property. Just what the mortgagor could use the 
canceled notes for, other than wallpaper, was not pointed out. The 
transaction would have been just as effective if the taxpayer had 
touched a match to the notes instead. The transfer at most was only 
a symbol. What happened, obviously, was the extinction of a debt. 
The Bingham case cannot stand. See Hale v. Helvering (C. A. D. C.) 

5 Fed. (2d) 819. 
- CCA-2, 28 Fed. 


(2d) 661, 1 wustc § 333, 
U. S. 840. 


certiorari denied, 279 
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transfer of the additional property was a sale. The 
consideration was the release from liability for the 
deficiency which would have resulted on foreclosure 
of the mortgaged property. But it is the same, con- 
structively, as if the additional property were sold to 
a third party for its fair value, and the proceeds used 
as cash to boot to secure release from the personal 
liability under the mortgage. There is no serious 
difficulty in segregating the transfer of the additional 
property, the cash payment thereby constructively 

made, and the conveyance of the mortgaged property, 
so that each part can be dealt with according to its 
true character. In both of these cases involving pay- 
ment to boot it is clear beyond any shadow of doubt 
that, in terms of value, the mortgagor had no equity 
in the mortgaged property, and that, in terms of value, 
the conveyance to the mortgagee had no other effect 
than to extinguish the mortgagor’s nuisance right to 
impose upon the mortgagee the trouble, expense and 
delay of foreclosure. 


Undoubtedly it is a question of evidence whether 
at the time of the conveyance of full title to the mort- 
gagee the equity transferred had any remaining value; 
at least, however, the fact of conveyance for no other 
consideration than release from the mortgage debt ought 
to be considered as evidence tending to show that 
there was no such value. The property itself, unen- 
cumbered, might of course have some value. But to 
speak of the conveyance as if it were a transfer, not 





A. B. A. TAX CLINIC 


In this issue at pages 390-403, we present the 
open forum proceedings and papers presented 
at the Eighth Tax Clinic sponsored by the 
Committee on Federal Taxation of the American 
Bar Association. George M. Morris of Wash- 
ington, D. C, is Chairman of the Committec. 








of the equity, but of the property itself, in exchange 
for cancellation of the debt—as if, indeed, there were 
no mortgage, but just property on the one hand and 
a debt on the other—is to disregard reality. Nor has 
it been supposed that the equity of the mortgagor is 
any greater or different, or the effect of the mortgage 
upon his estate or interest in the property any less, 
because of a personal liability on the mortgage debt. 
If the mortgagor conveys the property subject to the 
mortgage, the purchaser, though he assume no liability 


(Continued on page 418) 


11 CCA-2, 96 Fed. (2d) 680, 38-1 ustc {| 9285. 

122A similar result was just reached again by the Board in the 
case of Harold R. Smith v. Commissioner, 39 BTA —, No. 127, except 
that a vendor’s lien was involved instead of a mortgage. The Board 
there pointed out that there was no basis for a distinction with 
respect to this question between a mortgage and a vendor’s lien. 

13 Turner & Stevens Company v. Commissioner, BTA memo., CCH 
Dec. 10,573-B. It has since been held that to the extent of the cash 
paid the loss is ordinary. C. L. Gransden & Co. v. Commissioner, 
39 BTA —, No. 144, CCH Dec. 10,707. It is a necessary corollary 
that what the mortgagor transferred was not the property as such 
but his worthless equity; otherwise the cash payment would be 
merely a payment on the debt due for the property and no part 
of the loss at all. 

14 Pender v. Commissioner, BTA memo., CCH Dec. 10,666-C. 









































































































































































































































































































































Eighth Tax Clinic 


ABA Committee on 
Federal Taxation 






eral Taxation of the American Bar Association 


"'. a Eighth Tax Clinic of the Committee on Fed- 


was held in Washington, March 25, 1939. Below 
are the open forum proceedings : 
The Chairman: 
The Eighth Tax Clinic of the Committee on Federal 


Taxation, of the American Bar Association, will be in order. 

To satisfy the curiosity of the ladies, we are going to 
designate the men who are seated at the head table. We 
really ought to designate everybody in the room. The rea- 
son these men are seated at the head table is that the hotel 
management said they could get twenty more people in if 
the tables were laid this way. This is the head table by that 
designation, and these gentlemen have consented to fill in 
these seats. I am going to identify them. You can applaud 
them all, when the last one sits down, for we must move on. 


On the extreme left is Mr. Paul M. Godehn, of Chicago, Illinois, 
a member of the Committee on Federal Taxation. 

Then comes Mr. J. Emmet Sebree, of the staff of the Board of 
Tax Appeals, one of our speakers today. 

Mr. J. Louis Monarch, a member of the staff of the Tax Division 
of the Department of Justice, concerned with the appeals from the 
two tax Boards, who has given especial attention to the formulation 
of suggestions for presentation of rules governing this procedure to 
the Judicial Conference. 


Next is Mr. Clarence V. Opper, a Member of the Board of Tax 
Appeals. 

Mr. Frank J. Wideman, Chairman of the American Bar Associa- 
tion’s Special Committee on Privileged Communications, is one of 
the speakers here today. 

The Honorable Samuel B. Hill, a Member of the Board of Tax 
Appeals. 


Mr. William A. Sutherland, of Atlanta, Georgia, a member of the 
Committee. 

Honorable Milton E. Carter, Assistant Commissioner of Internal 
Revenue, and one of our speakers here today. 

Mr. Robert N. Miller, of the Washington Bar, and former Chair- 
man of this Committee. 

Honorable G. Howland Shaw, Chief of the Division of Foreign 
Service Personnel, Department of State, one of our speakers today. 

Mr. Associate Justice Justin Miller, of the United States Court 
of Appeals for the District of Columbia, one of our speakers today. 

Mr. G. Aaron Youngquist, of Minneapolis, Minnesota, a member 
of the Committee, one of our speakers here today. 

Mr. C. Rogers Arundel, Chairman of the Board of Tax Appeals. 

Mr. Weston Vernon, Jr., a Member of this Committee. 

Mr. John M. Sternhagen, a Member of the Board of Tax Appeals. 

Mr. E. Barrett Prettyman, former General Counsel of the Bureau 
of Internal Revenue, one of our speakers here today. 

The Honorable Wesley E. Disney, a Member of the House of 
Representatives. 

Mr. Stanley S. Surrey, Assistant Legislative Counsel, Treasury 
Department, who will discuss the Traynor Plan. 


Mr. James K. Polk, Jr., of New York, a Member of the 
Committee. 


One of the great pleasures of a gathering of taxpayers’ 
counsel is that everyone is expected to say, and usually does, 
the same thing he thinks. 


Before my present connection with this Committee, and 
as the successor of Bob Miller,—I was also his predecessor— 
I used to get a lot of letters about what a rotten committee 


Open Forum Proceedi ngs 


390 


of the 


George M. Morris, 


Chairman, 
Committee on 
Federal Taxation 


it was. I had forgotten how frank we are with one another, 
but the other day I got this one, and I am going to read it to 
you, section by section: 

‘“‘My dear Mr. Morris: 


“IT have just read the program for the Clinic meeting on 
March 25. I am not conscious of being in especially ill humor this 
morning, but I must say I think the program is atrocious.’’ 


Now, he specifies these atrocities and lines them out in a 
bill of particulars: 


“No. 1. Justin Miller might have given a real contribution on a 
live subject, but I cannot imagine anything but twaddle coming 
out of the subject assigned. If these remarks of Mr. Justin Miller 
are of any value, it will be notwithstanding the topic which was 
assigned to him by the Chairman of the Committee.”’ 


Now, knowing Justin Miller as I do, I take pleasure in 
surmounting this hurdle. No one really comes to a subject 
matter such as this from more points of the compass than 
Justin Miller. He has been a practicing lawyer; he has 
been a prosecuting lawyer. He has served as a member of 
Commissions and Boards; he has been a law teacher, and 
he has been a law school dean. He has been Assistant 
Attorney General of the United States, and he was an or- 
ganizer of that great Crime Conference held here a few 
years ago under the auspices of Mr. Cummings, the Attor- 
ney General. Justin Miller has been a Member of the Board 
of Tax Appeals, and he is now, as you know, a member of 
the Court of Appeals of the District of Columbia. 

He has held as many different kinds of jobs as any lawyer. 
He has probably read as many briefs from as many different 
kinds of pens as anyone we know. Having, some years ago, 
heard men talk on the same subject, and having received an 
idea of the greatest value, it occurred to me possibly that 
we might get from Mr. Justice Miller some thought which 
might make our attendance here worth while. 

We are, therefore, asking him to give us, informally and 
not formally, his impressions with respect to what he finds 
to be the most valuable in the way of oral and written con- 


tributions from the advocates who have appeared before 
him. 


Mr. Miller: 


Mr. Chairman, Ladies and Gentlemen: I hope that all of 
you will get an idea from all of the twaddle which is now 
going to be inflicted upon you. 


(Mr. Miller’s address will be reproduced in our August issue.) 
The Chairman: 


Mr. Justice Miller, that may have been twaddle, but, if it 
was, I am sorry I was not brought up on it. 
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The late George McDermott, of the Tenth Circuit, and 
Judge Orie Phillips, had a young man come before them. 
Before this chap had gotten more than two or three minutes 
into his argument, they began to ask him questions, and, as 
McDermott put it, they began to break him to pieces. This 
man was quite upset. That afternoon when the two judges 
went out to play golf, this young chap who had presented 
the case, was on the home tee. They asked him if he did not 
want to join them. He said he would be very glad to. 


As they walked up to tee off, McDermott said to this 
young man, “I want to apologize for our display of great 
interest in your case today. I am aware that it upset you 
very much. I want to say that last week we had a case 
on the same issue, practically, and Judge Phillips and I have 
heen talking about it ever since. We were intensely inter- 
ested in your case as a result and probably did not give you 
the chance you should have had to present your views.” 


The young man said, “Judge, I am glad to hear that. It is 
awfully nice. As a matter of fact, the situation reminds me 
of a case my father had. He Started to practice law down in 
Kentucky at rather an early age, and the first thing he knew, 
before he knew what the practice of law was all about, he 
got hold of the tail of a case which took him to the United 
States Supreme Court. 


“He had never been in an appellate court before, and here 
he was with these nine distinguished men all looking at him 
and asking him questions. My father got so upset that he 
finally picked up his papers and walked over and sat down. 
At that point, Mr. Justice Harlan, who had known my father 
since a boy, said: 

“Nr. Baker, may I venture a piece of advice? You seem 
to have been somewhat upset by the interest the Court 
shows. No doubt it has been somewhat different from what 
you anticipated, but may I offer you this suggestion: Sup- 
pose you return to your position before the Court and present 
this case as you would have presented it at home to the local 
magistrate.’ 


“My father spruced up somewhat at that. He got his 
papers together, walked up and laid them down on the table, 
looked along this bench and said, ‘Now, if you birds will 
keep your mouths shut about two or three minutes, I will 
tell you what this case is about.’ ” 

Mr. Justice Miller has just told us about how the Court 
looks from the inside out. Judge McDermott’s story illus- 
trates the way it sometimes looks from the outside in. 

The appearance upon our program of the next speaker is 
somewhat of a novelty for a tax clinic. In explanation of 
his appearance I wish to say this: You will recall, I think, 
all of you, the more or less pious utterances that have been 
made from time to time to the effect that it is very unfor- 
tunate that we can not have developed in the revenue service, 
in the Department of the Treasury as well as in the Depart- 
ment of Justice, something in the nature of a career service, 
that is to say, a service in which a man can enter and be 
promoted and be retired with honor and dignity, and be 
placed in a position where there is security of tenure and in 
a position or capacity where he can say what he thinks and 
decide as he thinks a decision should be made. 

In January, 1937, the House of Delegates of the American 
ar Association adopted a resolution, relating to all Govern- 
ment service, to the effect that the idea of selection and 
Promotion on merit should be advanced and advocated. 

In 1938, at the Cleveland meeting of the House of Dele- 

gates, the Committee on Federal Taxation came forward with 
a specific recommendation that in the revenue service merit 
should be used as a basis for original employment and merit 
as a basis for promotion. 
__We began actively to see if we could not supplement that 
ilea with a little force, and we found suddenly coming to our 
aid reinforcements of a remarkable character. We had the 
appointment a few weeks ago of a committee by President 
Roosevelt, an appointment for which I do not think he has 
heen given the credit to which he is entitled. This commit- 
tee under the chairmanship of Mr. Justice Reed is directed 
to study the application of the civil service idea primarily 
to lawyers and scientists in the Federal Service. 

In my opinion, the committee appointed to take over the 
matter is one of the best committees ever appointed since I 
have been here, and I have been in this town for some twenty 
‘ears. Great progress is looked forward to as a result of 
the work of that committee. 
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One of the difficulties with the career service idea as dis- 
tinguished from the normal wholesale civil service system 
is that we have not had enough experience with it. We have 
had, however, in the Government something which, so far 
as attack and solution of the problem involved is concerned, 
will give us an idea, I believe. 

Our next speaker has been a pioneer in the development 
of the career service in the State Department. He is a man 
who has not only given his attention to, and has enjoyed 
considerable experience in, the solution of that particular 
problem, but he is a man who has had wide experience in the 
diplomatic field itself. 


He has been secretary and counselor to embassies; he has 
been attached to various commissions, and he has been Chief 
of the Division of Near Eastern Affairs in the State Depart- 
ment. : 


We have asked him to come here today and talk to us about 
the feasibility of the career service. We are proceeding on 
the assumption that the career service in the State Depart- 
ment is a success. Mr. G. Howland Shaw, Chief of the 
Division of Foreign Service Personnel, Department of State. 


Mr. Shaw: 


Mr. Chairman, Ladies and Gentlemen: I particularly wel- 
come this opportunity to describe to you the organization 
of the foreign service as a means of a career Government 
service. 


I ought to say at the outset that it has taken us some 
thirty-three years to reach the stage which I am about 
to describe to you this afternoon. 


Now, basic to our examination system, and basic to our 
whole personnel administration in the foreign service, is, of 
course, our selection of the type of men we want and need 
in the service, and I should like, at the outset, to take a few 
moments to describe to you exactly what that type is. 


The first thing we are looking for is a man of good, solid, 
general education, as distinguished from the man whose edu- 
cation is what I might call of a vocational character. Per- 
haps you will say that the term “general education” is a 
rather vague term, and so it is. 


We have, however, in our minds five different means to 
indicate the presence or absence of solid, good, general 
education. In the first place, we feel that a man who has 
had a good general education should be able to express 
himself in workmanlike, effective English. I do not mean 
literary English, but I mean English of the day with a sense 
of the value of words. 


In the second place, we expect the man of good general 
education to be able to do a certain amount of analyzing of 
problems which come before him, and we expect him to be 
able to take a problem to pieces and put it together again 
and arrive at a good judgment. 


In the third place, we expect him to make effective use 
of sources of information when he has occasion to look 
up a subject, and we expect that he shall not be at a loss 
where to turn and how to act. 


Fourth, we look for a maximum of intellectual initiative 
in a man of good general education, and we expect his 
education to have developed to a point where we can put 
him at a post abroad without detailed instructions from the 
Department and where he has the happy faculty of taking 
the proper initiative. 

We want a man with an effective personality, a man that 
can get results, and we want men with plenty of stamina. 
For instance, if you will pick the work that has been done, 
we will say, during the last year at such posts as Shanghai 
or Vienna, where our men were working eighteen hours a 
day, you can realize that our men indeed need stamina. By 
that I mean the breaking point should be low. 


Then, we want our men to be broadly American. We want 
them to be informed as to what is going on in America, and 
we want them to be American in the broadest sense; not 
merely informed as to any particular part of the country, or 
any particular group, but all parts and all groups, and sym- 
pathetic with all of them. 

Finally, we want our candidates to understand what is 


meant by the word “service.” We do not go into the foreign 
service in exactly the way one would go into a business. 
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There is a certain element of self-sacrifice involved that has 
to be taken into consideration. We want, also, the dash of 


the adventurer. So much for the type of the men that we 
want! 


How do we get it? In the first place, our recruiting system 
is a functioning one. We do not, unfortunately, collectively 
tour the country and get in direct contact with the schools 
and universities. We have not the personnel to do that, but 
what we try to do is to have in as many universities and col- 
leges as possible, an individual professor of international law 
with whom we can discuss our problems, and who can con- 


sult with us as to candidates who want to take the examina- 
tion. 


Our examination system goes back to 1906, when we had 
separate diplomatic and consular service. Since 1924, as you 
know, that has been a consolidated service, and one examina- 
tion. We have improved that examination schedule, and now 
it consists of three parts. In the first place, there is a writ- 
ten examination lasting three and a half days. This covers, 
in the first place, a general test, known to educators as a 
reading test, designed to test the candidate’s ability to read 
accurately and rapidly. 


There is also a test of the man’s ability to make mathe- 
matical deductions. Then there is another educational test, 
which tests the man’s ability to use English precisely. This 
is the one which is awarded one of the heaviest marks. Then 
come the subjects, respectively—maritime law, commercial 
law, modern history, the Near East, South America and 
Europe. 

That is the written examination. 


All those who make at least 70 per cent on the written 
examination are entitled to come up for the oral examination, 
which is made up by the Board of Examiners from the For- 
eign Service. The Board is composed of three Assistant 
Secretaries of State, Chief of the Foreign Service personnel, 
and Chief Exarniner of the Staff’s civil commission. 


In that examination, we have a very specific purpose. We 
want to find out what kind of a man we have before us. 
We have before us his mark in the written examination, let- 
ters of recommendation, our own investigation of the man 
and his background, and we have the man himself. 


We try to find out some subject the candidate claims to 
know about, that he likes, and see how he can present that 
subject. We examine him on every sensible subject, say on 
the subject of French literature, and anthropology, and sev- 
eral others. We want to test his ability, and our questions 
are designed in this way, “What do you think of these 
things?” or “What is your judgment in this matter?” We 
try to get at the real man before us. 


Finally, there is a physical examination carried on by the 


Medical Department of the Navy or the United States Pub- 
lic Health Service. 


A candidate must make a combined mark, written and 
oral, of 80 per cent in order to get into the Service. The 
last examination was written by four hundred and eighty-two 
candidates. Of these, 108 made 70 or better. Of the 108, 
106 presented themselves in Washington for the oral ex- 
amination, and, of the 106, 72 were passed. 


Successful candidates are immediately placed on the avail- 
able list, and, as soon as vacancies occur, or are available, 
they are appointed to the Foreign Service on the lowest 
grade. We send them out for a probationary period of 
about a year and a half. During that period they are re- 
ported on by their principal officers every three months. 
Then they come in to the training school and take the 
course we have set up in the State Department. That 
course is severely vocational. It covers the subject the can- 
didate actually deals in,—commercial work, immigration 
work and citizenship. It is purely of a practical nature, and, as 
you will see, it is a short course lasting only three or four 
months. When the course is completed, they go out in the 
field on their tentative posts of vice-consuls. | 


We have another service training device which has just 
begun. We have an appropriation now which will enable 


us to take. any Foreign Service officer out of the service 
and send him anywhere to study anything. 


In this way, we have taken four men from the Service 
this year and sent them to four different universities to take 
a graduate degree in economics and international finance. 
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We hope to make it possible to have even more than that 
this coming year, but at least we do have every year four 
men who are taking this type of work. 


Our personnel work in the Foreign Service has as its 
purpose that of any kind of personnel work,—finding the 
man to do a particular job with efficiency and a certain per- 
sonal satisfaction to himself. That means, of course, that 
we evaluate these jobs and try to get as accurate an idea as 
possible. We also evaluate the individual man. 


We have 289 posts to which, at the present time, we send 
Foreign Service officers. We have, therefore, to consider 
289 separate and distinct environments, each one, at least 
in a measure, different from the other. The task, as you can 
well imagine, of keeping up to date a clear picture of these 
environments is not a very easy one. We send out ques- 
tionnaires to the various posts. We check that with the 
information we receive in the State Department, and we get 
as much information as we can from the officer as to the 
actual living conditions in that particular post, trying stren- 
uously to keep this whole record up to date. 

When it comes to the men, we have a rather complicated 
system. We have an authorized strength of 725 Foreign 
Service officers. Reports are made on each of those officers 
I have mentioned to you during the probationary period. 
They are made at the end of each three months, but after 
the probationary period there is a report made at least once 
a year by the superior officer. There are also reports made 
by inspectors whom we send out to check the details of 
the functioning of the office and the men who work in the 
office. ‘Then, there are reports from the various officers in 
the Department, having to do with the men’s work. Take 
the visa report—for instance. That is a report on the visa 
work of each man in the service who is doing that particular 
type of work. Of course, there are various letters written, 
and all of these matters are evaluated every two years, and 
the man is given a rating. The law prescribes the ratings 
that we give as “excellent,” “high,” and “low,” and “unsat- 
isfactory.” 


The two-year appraisal is made by five individuals, care- 


fully selected, and the rating is the composite resuit of their 
opinion. 


The rating list continues in effect for two years, and de- 
termines the promotion of the Foreign Service officer during 
the period of its life. 


We have, of course, a method of separating an individual 
from the service if he is rated “unsatisfactory.” He is in- 
formed in a detailed statement why he has been so rated 
and that he must show improvement in his work within a 
certain definite time or else he will be separated from the 
service. If he does not show improvement, he comes before 
the Personnel Board to show cause as to why he should 
not be separated; if he fails, he is definitely separated. 


We have also a system whereby we are enabled to separate 
from the service or retire a man at any stage of his career 
without putting him out on the street penniless. The amount 
varies greatly. Sometimes, it is no more than a return of 
the amount that he has put into the retirement fund, and 
sometimes it is an annuity of a reasonably generous propor- 
tion. 

That, gentlemen, is, very briefly and in a very summary 
form, a picture of our organization in the Foreign Service. 

There are many problems ahead of us, but with our ac- 
complishments of the past thirty-three years we are envisag- 


ing a solution of these problems with a reasonable amount 
of optimism. (Applause.) 


The Chairman: 


Our next speaker, Mr. Surrey, will talk to us about the 
Traynor Plan. His connection with the matter has been that 
of one who assembled the data which the proponent of the 
plan employed and he is presenting his recommendations. 

Mr. Surrey is also in the capacity of Assistant Legislative 
Counsel to the Treasury Department. He is speaking here, 
however, not as a representative of the Treasury Department, 
and not as a proponent of Mr. Traynor’s plan, but simply 
as an individual who is familiar with that plan who will 
explain to us what the plan really means. 


(Mr. Surrey’s address is reproduced at page 393.) 
(Continued on page 429) 
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THE TRAYNOR PLAN~What It Is 


By STANLEY S. SURREY ** 


T the outset it is de- 
A sirable to describe cer- 

tain salient aspects of 
the existing picture with re- 
spect to the administrative 
and judicial procedure for 
federal income taxes. While 
the description will neces- 
sarily be brief, it will serve 
to bring into focus certain 
important consequences of 
our present procedure. With- 
out this knowledge of exist- 
ing problems, it is impossible 
to evaluate the proposals 
made by Professor Traynor. 


Survey of Existing 
Problems 


The first of these is the 
present delay in the disposi- 
tion of cases. A survey of 
one-third of the income tax 
cases closed by the Board of 
Tax Appeals in 1934, revealed 
that on the average a case 
spent three years in the Bu- 
reau, three years in the Board, 
two years in the Circuit 
Court of Appeals, and one 
year in the Supreme Court. 
This is an overall period of 
nine years of controversy. 
On this basis, a substantial 
number of the contested lia- 
bilities for the year 1938 
will not be disposed of until 1947 or later. Congress 
must legislate on the tax problems of 1939 when the 
judiciary is just commencing to inspect the Revenue 
Acts of 1932 and 1934. The bulk of this litigation 
is impressive—at the end of the 1937-1938 fiscal year, 
there were pending before the Board and the courts 
that review its decisions, about 8,500 cases involving 
over $500,000,000. 

The second aspect is the large number of Board of 
Tax Appeals dockets settled by agreement. On the 
average, 70 percent of the dockets of the Board of Tax 


* Remarks before the Eighth Tax Clinic held under the auspices 
of the Committee on Federal Taxation of the American Bar Asso- 
ciation, Washington, D. C., March 25, 1939. These remarks are a 
summary of the proposals and discussion contained in an article 
by Professor Traynor, on which Mr. Surrey collaborated, pub- 
lished in the December, 1938 issue of the Columbia Law Review 
(digest of which appears at page 417 herein). The views set forth 
are those of Professor Traynor and Mr. Surrey and in no way in- 
dicate the views of the Treasury Department. 

** Assistant Legislative Counsel, United States Treasury 
partment, 


De- 


This article and that at page 397 supply a vir- 
tual pro and con discussion of the “Traynor 
proposal” which would decentralize the Board 
of Tax Appeals into five districts and estab- 
lish a Court of Tax Appeals for appellate 


jurisdiction in income, estate and gift tax cases. 


Stanley S. Surrey 


Appeals are settled by agree- 
ment without ever reaching 
a trial. These cases, through 
the filing of a petition, had 
supposedly crossed the line 
dividing the administrative 
from the judicial stage. Never- 
theless, they were disposed 
of administratively without 
judicial determination. 


The large number of last 
minute settlements before trial 
—50 percent of the Board 
dockets settled by agreement 
—indicates that the taxpayer 
or the Commissioner, or both, 
are only too often willing to 
prolong a controversy, the 
Commissioner at one stage 
pausing for a moment to issue 
a deficiency letter, the tax- 
payer pausing at another stage 
to file a petition to the Board, 
until at last the day of the 
trial approaches and there is 
no escape from taking a 
decisive step. As Professor 
Traynor states: 

“Tt is a serious commentary on 
the existing system that many 
of the important cases can be de- 
layed year after year by the tax- 
payer, and at times by the 
Government, and then settled 
within a few days by shrewd 
negotiation with one eye on the 
adversary, and the other on the 
Board member who will hear the 
case if the trading breaks down.” 


The Board keeps functioning, however, only because 
of such administrative settlements. The average num- 
ber of cases closed by decision of the Board after 
hearing is a little over 20 percent. Consequently, the 
Board machinery would break down unless 80 percent 
of the 5,000 petitions filed annually with the Board are 
settled by administrative action. 

Furthermore, the collectibility of deficiencies is 
seriously affected by the delayed disposition of dis- 
puted cases. Aside from the hit-and-miss method of 
jeopardy assessments, while a case is pending before 
the Board the Government has no security that the 
tax finally determined will actually be paid. Asa con- 
sequence, for the fiscal year 1937, over 11 percent of 
the total amount assessed as a result of Board deci- 
sions after trial was found to be uncollectible. 

The number of petitions to the Board involving small 
amounts is a serious commentary on the existing situa- 
tion. Of about 8,500 dockets pending at the end of 
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the 1938 fiscal year, 15 percent involved deficiencies 
of less than $500; 26 percent involved deficiencies of 
less than $1,000; 40 percent involved deficiencies of 
less than $2,000; and 57 percent involved deficiencies 
of less than $5,000. The relatively small amounts in- 
volved in these cases make it imperative, in the 
interests of economy with respect to both taxpayer 
and the Government, that a simpler procedure be 
devised for their disposition. 


So much for the highlights of the existing picture. 
We may now briefly consider the fundamental defects 


in the present procedure which have brought about 
these results. 


Effect on Proposed Deficiencies of Administrative 
Review of Controversies 


You are all familiar with the elaborate machinery 
for the administrative review of tax controversies 
which existed previous to the Treasury Department’s 
decentralization program. That program will ma- 
terially simplify the administrative consideration of 
proposed deficiencies. It is important, however, to 
consider the fate of those deficiencies under the former 
procedure. On the basis of statistics for the last three 
fiscal years, it is observed that the conferees in the 
Income Tax Unit conceded, on the average, 50 per- 
cent of the deficiencies recommended by the audit 
division; that the Technical Staff and the Appeals 
Division conceded between 65 and 70 percent of the 
deficiencies asserted in the 90-day letters; that the 
Board of Tax Appeals, after hearing the unsettled 
cases on their merits, reduced the asserted deficiencies 
by 75 percent. Under those circumstances, taxpayers 


had much to gain and little to lose by contesting 
claimed deficiencies. 


Inability of Commissioner to Obtain Necessary 
Factual Information 


This high percentage of abandoned deficiencies— 
nearly 70 percent in amount—suggests a deeper evil. 
Obviously the Commissioner not only stands to gain 
little by asserting unsupportable deficiencies but also 
runs the risk of losing the taxpayers’ respect and co- 
operation. The difficulty lies in obtaining the facts. 
Fundamentally, the income tax procedure is based 
upon the principle of self-assessment. Yet experience 
has clearly demonstrated the need for an audit of the 
returns by the Commissioner. Not possessing the 
facts, he must proceed initially by individual investiga- 
tion. As such an investigation on a broad front, in- 
volving thousands of taxpayers, is bound to be 
unsatisfactory, the Commissioner finds himself in a 
dilemma—he can proceed so cautiously as to forego 
additional assessments which might well have been 
collected or he can assert claims which might prove to 
have no foundation in fact. The first choice would 
afford to many taxpayers an inequitable escape from 
a tax liability justly due, thereby throwing an unfair 
burden on other taxpayers. The second choice forces 
the Commissioner to undertake litigation that is ex- 
pensive and lengthy. 

As a result of this early breakdown of the principle 
of self-assessment, the time and money of the tax- 
payer, the Commissioner and the Board are all being 
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spent in the effort of the Commissioner to obtain 
facts which the taxpayer could and should readily 
provide. It would seem but a corollary of the prin- 
ciple of self-assessment that the taxpayer should im- 
mediately disclose the facts and circumstances upon 
which he based his return when it is called into ques- 
tion. Yet the present procedure, by assuming that 
the duty of self-assessment is ended when a return 
is filed, and by substituting thereafter investigation 
by the Commissioner, or cross-examination before the 
Board, makes impossible a fair and expeditious deter- 
mination of tax liabilities. 


Original Jurisdiction in Income, Estate 


and Gift Tax Cases 


Turning our attention to the judicial procedure, 
we may first consider the forums having original 
jurisdiction in income tax cases. When the Board of 
Tax Appeals was established, jurisdiction over refund 
suits was retained by the Federal District Courts and 
the Court of Claims. While perhaps wise at the time, 
today such retention has become an anachronism. 
Taxpayers have resorted to the Board in such large 
measure that the vast majority of income tax con- 
troversies are now passed upon by that tribunal. As 
there is no essential difference between the issues in 
a proceeding contesting a deficiency and the issues 
in a refund suit, where the item in dispute is the 
same, there is no rational basis for having the one 
heard by the Board and the other by the federal courts. 
The retention of jurisdiction in the Federal District 
Courts and the Court of Claims has made it impossible 
to obtain uniformity in tax cases. Instead of being a 
tribunal to whom both taxpayers and the Commis- 
sioner can look for authoritative guidance, the Board 
is merely one of 87 tax tribunals of original jurisdic- 
tion. Moreover, the present system of recovery by 
suit for refund consists of a hodgepodge of suits 
against collectors in the District Courts, suits against 
the United States in the District Courts, suits against 
the United States in the Court of Claims and proceed- 
ings against the Commissioner in the Board of Tax 
Appeals. Certainly the suit against the collector— 
described by the Supreme Court as “an anomalous 


relic of bygone modes of thought”—has no present 
justification. 


Appellate Review in Income, Estate 
and Gift Tax Cases 


An even more striking defect in judicial procedure 
is presented by the method of appellate review of 
Board decisions. The normal judicial procedure dis- 
tributes original jurisdiction among many courts and 
confines appellate review to a smaller number of 
courts, with final review in one court. The Board of 
Tax Appeals procedure is practically upside down. 
Original jurisdiction is confined to one court and 
appellate review is distributed among eleven courts. 
The work of the Board is seriously handicapped by 
this system of review. Subject to eleven masters 
constantly quarreling among themselves, the Board 
is left without authoritative guidance. 

The method by which the Supreme Court selects 
cases for review adds further confusion. While 
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finality is impossible until the Supreme Court con- 
siders the issue, that Court will rarely grant certiorari 
in the absence of a conflict among the Circuit Courts 
of Appeals. But a decision of one Circuit Court of 
Appeals and a denial of certiorari by the Supreme 
Court together do not settle an issue.. If the taxpayer 
is the defeated party, other taxpayers in other cir- 
cuits are still free to litigate the same question. If 
the Commissioner is the defeated party, he cannot 
abide by the decision but must litigate in other cir- 
cuits in the hope of developing the prerequisite con- 
flict. The present system of appellate re- 

view is thus an open invitation to litigation, 

and tax law differs from circuit to circuit 

until the Supreme Court decides the issue. 


Remedies Suggested 


It is these defects in administrative and 
judicial procedure which the so-called 
“Traynor Plan” is designed to remedy. 
The remedies suggested have two funda- 
mental objectives: 


(1) With respect to the administrative proced- 
ure, to bring about an objective analysis of con- 
troversies in the administrative stage, thereby 
increasing the number of cases settled in that 
stage and stopping the flood of petitions to a 
Board which cannot possibly handle all of them. 

(2) With respect to the system of judicial review, to estab- 
lish a simplified structure which will insure certainty and 
uniformity in tax decisions. 


Preliminary Conferences 


The present preliminary conferences in the office 
of the local revenue agent would be continued but 
their efficacy would be strengthened and their im- 
portance clearly emphasized. The conferees repre- 
senting the Commissioner should be such as to insure 
the taxpayer of a responsible consideration of his 
case. The great bulk of tax controversies must con- 
tinue to be disposed of in these conferences. The 
subsequent administrative procedure should be de- 
signed to encourage both taxpayer and the Com- 


missioner to reach a solution of the controversy in 
this stage. 


Protest Procedure 


If the controversy is not disposed of in the preliminary 
conference, the Commissioner would notify the tax- 
payer of the proposed deficiency and of his oppor- 
tunity to file a protest containing a complete statement 
of the transactions involved. The protest, in writing 
and under oath, would contain: (a) the grounds of 
protest; (b) the relevant facts; (c) a list of relevant 
documents ; and (d) a list of persons having knowledge 
of the facts, together with a brief statement of their 
connection with the transaction. Failure to file the 
protest would result in immediate assessment of the 
deficiency, as in the case today of a failure to file a 
petition to the Board. This protest would be con- 
sidered in a conference in the field, at which every 
effort would be made to settle the matter, or failing 
such settlement, to eliminate all factual issues. The 
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conferees representing the Commissioner would be 
the most capable tax technicians in the Bureau. 
Findings of Fact by Commissioner 


If the controversy is not settled in the conference 
on the protest, the Commissioner would issue his final 
notice of deficiency. This notice would contain 


specific findings of fact on the matters involved, so 
that the taxpayer will have definite advice of the case 
against him. At the same time, the Commissioner 
will thus be compelled to evaluate the facts objectively. 


“Decentralization of the Board would be accomplished 
by dividing the nation into five districts. 
each district a Board Division of three members would travel 
to various cities in its district to hold hearings. These could be 
held by a single member, but the decision would be made by the 
three members jointly. Each Division would in effect be a sepa- 
rate Board having exclusive jurisdiction within its own district.” 


From a center in 





Scope of Board Review 


After receipt of such notice of deficiency and find- 
ings of fact, the taxpayer, if he desired, would file his 
petition with the Board of Tax Appeals. The con- 
sideration of the case in the Board would be subject 
to the following limitations: 


(1) The taxpayer in his proof before the Board would be 
limited to the grounds, documents and facts outlined in his 
protest. 


(2) The Commissioner in his proof would be limited to 
the issues and facts contained in the findings of fact. He 


could no longer present a claim before the Board for an ad- 
ditional deficiency. 


(3) The taxpayer, as at present, would have the burden of 
proving that the findings of fact were erroneous. 


(4) To insure the collectibility of any deficiency found 

by the Board, it may be desirable to require the taxpayer to 
post a bond or other security at the time of filing his petition 
with the Board. 
On the basis of recent figures, by reason of the pro- 
posed changes in administrative procedure the re- 
quirement of a bond or other security would affect 
only 15 percent of the taxpayers now filing petitions 
with the Board. Moreover, the Board would be per- 
mitted to waive such requirement when it seemed 
clear that the Government would incur no loss as a 
consequence. 


In short, the requirement of a protest would force 
disclosure of the facts either in the protest itself or in 
the preliminary conference preceding it, in view of the 
taxpayer’s knowledge that the facts would have to be 
disclosed later in any event. The findings of fact 
would force the Commissioner to make a realistic 
appraisal of his case in the administrative stage. The 
limitations on proof before the Board would serve to 
insure the efficacy of both protest and findings of fact. 
The present decentralization of the Technical Staff 
and the Appeals Division will provide a competent 
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force in the field to consider the protests and to pre- 
pare the findings of fact. 


It has been said, with particular reference to the 
findings of fact, that this procedure gives complete 
control to the Commissioner, that the facts would be 
determined entirely by the Treasury, that the Board 
would be no check upon the findings of the Com- 
missioner. This view of the proposal is completely 
erroneous. It is definitely not suggested by Professor 
Traynor that the findings of fact be considered final 
if supported by evidence. It is not intended to in- 
troduce into the tax field the system of administrative 
finality that exists with respect to the Interstate Com- 
merce Commission, the Federal Trade Commission, 
and so on. The Commissioner’s findings of fact, as 
far as the taxpayer is concerned, would be no different 
in their finality than the present notice of deficiency. 
Their whole purpose is to serve as a check on the 
Commissioner, for he and not the taxpayer is limited 
before the Board to these findings of fact. The tax- 
payer is limited in his proof to the matters in the 
protest—a document prepared by him—and not to 
the findings of fact. Subject to the limitations in the 
proof that may be adduced, the Board would continue 
as it does now to weigh the evidence and to reach its 
own conclusion. 


Original Jurisdiction in Tax Cases 


The refund jurisdiction of the District Courts and 
the Court of Claims would be transferred to the 
Board of Tax Appeals, so that the Board would have 
complete original jurisdiction in income, estate and 
gift taxes. The number of refund cases is compara- 
tively few—245 were decided in the last fiscal year— 
and as the suggested administrative procedure con- 
templates a reduction in the number of petitions to 
less than 1,000, the Board could easily handle these 
additional cases. This transfer would go far to reduce 
the present lack of uniformity in tax decisions. It 
would also serve to eliminate the present confusion 
caused by suits against the collector and suits against 
the United States, as all proceedings would be against 
one person, the Commissioner, and before one tribunal, 
the Board of Tax Appeals. 


Decentralization of the Board of Tax Appeals 


In order that the Board of Tax Appeals may exer- 
cise its increased jurisdiction more effectively, it would 
be decentralized into five divisions. Such decentraliza- 
tion of the Board is really made imperative by the 
current decentralization of the Bureau. Already, over 
90 percent of the Board’s cases are heard outside of 
Washington. However, the Bureau and the tax bar 
will probably urge that the frequency of circuit hear- 
ings should be increased and this can only be accom- 
plished by a decentralized Board. Furthermore, 
needed reforms in the procedure of the Board, similar 
to those accomplished for the District Courts by the 


new Rules of Civil Procedure, can only be provided: 


by a decentralized Board, since these reforms are de- 
pendent upon prompt and elastic handling of preliminary 
motions and other procedural matters. Finally, such 
decentralization would make possible the expeditious 
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trial of petitions filed with the Board and thereby 
serve to encourage settlement of controversies in the 
administrative stage. 


Single Court of Tax Appeals 


This proposed decentralization of the Board would 
not be possible under the present system of appellate 
review. Decentralization will undoubtedly result in 
some conflicts among the Divisions of the Board, but 
these conflicts would not be harmful if they could be 
resolved easily and swiftly. As decentralization of 
the Bureau and the Board would broaden the jurisdic- 
tional base and permit tax cases to be fully considered 
locally, centralization of appellate review in a single 
court is both practicable and necessary. Consequently, 
the present appellate jurisdiction of the Circuit Courts 
of Appeals in income, estate and gift taxes would be 
transferred to a Court of Tax Appeals established in 
Washington. Appeals to this Court from the Divi- 
sions of the Board would be a matter of right, while 
appeals to the Supreme Court would be by certiorari. 
This concentration of appellate review of Board deci- 
sions in a single court would remedy most of the 
difficulties inherent in the present system. Once this 
court had decided an issue and certiorari were denied, 
the issue would be settled for the entire country and 
the Commissioner and all taxpayers would necessarily 
acquiesce. 

It has been stated that this proposal means the 
virtual abolition of the Board of Tax Appeals, and 
that the plan was designed to this end. In answer, it 
may be pointed out that Professor Traynor in his 
article expressly stated that abolition of the Board 
would not solve the present difficulties. Moreover, 
the mere statement of his proposal supports the 
conclusion that far from abolishing the Board, it on the 
contrary, would strengthen the Board and for the first 
time since its creation permit it to function effectively. 

How the Court of Tax Appeals may be established 
is a matter of detail. Perhaps a new court could be 
created. If that is not thought desirable, the jurisdic- 
tion of the present Court of Appeals for the District 
of Columbia could be enlarged and this court in effect 
made the Court of Tax Appeals. Similarly, the Court 
of Claims could be constituted the Court of Tax Ap- 
peals. Figures have been presented by Professor 
Traynor indicating that either of these courts, with 
the addition of one or two new members, could easily 
handle the increase in jurisdiction. Or, if the United 
States Court of Appeals for Administration provided 
for in the Logan Bill (S. 916) were established, such 
court would in effect constitute the Court of Tax 
Appeals as respects the tax cases within its jurisdic- 
tion. It may also be added that Professor Traynor in his 
article answers the contention that tax cases today 
usually involve issues turning on local substantive 
law, and that therefore the present system of appel- 
late review by the Circuit Courts of Appeals is desir- 
able. He points out that a survey of the decided cases 
for the fiscal years 1936 and 1937 indicated that only 
9 percent of the cases involved such local issues. In 
view of the specialized nature of tax law, the whole struc- 
ture of appellate review should not be designed just to 
accommodate these few cases. Moreover, a decentralized 
Board could adequately dispose of such questions. 

(Continued on page 441) 
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The Traynor Proposals— 
Some Considerations 


By E. Barrett Prettyman ** 


ITH a sincere tribute to its frank statement 

and its exhaustive research into facts and 

figures, I approach consideration of the article 
by Professor Traynor. Any interested reader must 
be vividly impressed by these qualities so clearly ap- 
parent. It is a refreshing relief to find that the problem 
is now to be tackled, and in a manner which is calm, 
thorough and obviously earnest. The article by its 
tone and its scientific approach invites discussion and 
criticism. ‘The scholarship and statesmanship readily 
apparent throughout preclude the possibility of any 
pride in its authorship being offended by criticism 
sincerely made. We may therefore approach the dis- 
cussion as a joint venture by the authors, officially 
concerned, and ourselves, professionally concerned. 
In other words, I take it that since Professor Traynor 
and Mr. Surrey have been friendly and at the same 
time frank, we can be frank and at the same time 
friendly. 

Beyond doubt we all thoroughly agree with much 
of the article. It is true that there is at present an 
alarmingly dangerous delay in the final collection of 
many taxes due, that the eventual settlement of so 
many cases on the Board of Tax Appeals docket 
indicates that they did not require judicial determina- 
tion, that it is difficult for the Board to function effec- 
tively under present circumstances, and that the 
chronic delay entails substantial losses of revenue. 
It is also true that multiple reconsiderations in the 
3ureau make for confusion, and that there is need 
for an objective analysis of controversies in the early 
administrative stages. 

The proposal involves three principal points of in- 
terest—(1) that a new procedure be devised whereby 
a taxpayer before the Board of Tax Appeals would 
be limited to the grounds, documents and facts out- 
lined in his protest to the Commissioner, and the 
Commissioner would be limited to the issues and facts 
contained in his findings of fact; (2) that a bond be 
required for an appeal to the Board of Tax Appeals; 
and (3) that appellate jurisdiction be concentrated in 
a single Court of Tax Appeals. 


Background of Suggested Revision 
in Board’s Functions 


It is well that we explore for a moment the causes 
of the situation which gives rise to the suggested 





* Address delivered before the Eighth Tax Clinic sponsored by the 
Committee on Federal Taxation of the American Bar Association, 
Washington, D. C., March 25, 1939. An article based upon this 
address is appearing concurrently in the June issue of the George- 
town Law Journal. 

** Attorney at Law, Washington, D. C.; formerly General Counsel 
for the Bureau of Internal Revenue and subsequently Corporation 
Counsel for the District of Columbia. 


revision of the functions and proceedings of the Board, 
and submit our own suggestion for remedy before 
referring to some demerits which appear to the sug- 
gestion in the article. 

We are not here concerned with the exercise of a 
regulatory power wherein the regulatory authority 
seeks to impose its own policy and will upon those 
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to be regulated. We are concerned with the collection 
of a tax, one of the eternal difficulties of government, 
and particularly a tax which involves countless dis- 
putes, big and little, simple and complex, of both 
law and fact. 

We posit two premises. One, that the income and 
estate taxes involve an infinite multitude of legitimately 
disputable questions of fact and of law. Two, that 
administration solution of these disputes is far pre- 
ferable to judicial solution, 


397 














































































































































































































































































































398 TAX ES— The Tax Magazine 






When we attempt to devise an administrative gov- 
ernmental procedure we are face to face with a very 
practical fact, which is that so long as democratic 
government continues the people will not accept what 
they consider unreasonable or unfair methods or rules. 
An individual simply will not accept an administra- 
tive ruling which he considers unfair or arbitrary. 
He will litigate every time. People in the mass come 
to a conclusion slowly, but whenever they at last 
conclude that a particular governmental activity is 
arbitrary or unfair, they have no mercy and little dis- 
crimination. The whole business must be repealed, 
destroyed. We simply cannot ignore so deep-seated 
a conviction on the part of American citizens, and we 
are simply foolish if we do not use and capitalize upon 
the natural inherent attitude of these same citizens 
toward their government and its agents. An American 
likes to be proud of his government and if encouraged 
or even permitted to do so, will codperate with its 
agents, short only of submission to what he may deem 
to be the unfair exercise of power. For some reason 
or other, government seems never to learn this lesson: 
—“Never?” Well, hardly ever. 


Policy of Board v. Procedure 


An administrative program for the solution of dis- 
putable problems must have three elements—personnel, 
policy and procedure. 

There is nowhere a question as to the competency 
or courage of the personnel engaged in federal tax 
collection. There is not in this country in any private 
agency or group of agencies a personnel comparable 
in experience, character and knowledge with the per- 
sonnel of the Bureau of Internal Revenue. Nor, I 
may add, is there in any law office in this country a 
trial staff comparable to the staff of the Chief Counsel’s 
office in the trial of tax cases. 

Professor Traynor thinks that the present difficulty 
lies in the procedure pursued. My thesis is that it lies 
in policy, or perhaps more accurately stated in an 
attitude of approach, rather than in the procedure. 
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tion was assembled by the General Counsel, and the 
members of the two groups were paired off, one and 
one together. Second, these men were sent into the 
field with the accumulated cases and told to find the 
right answers, assured that they would receive unstinted 
official support regardless of the dollar return from 
their efforts so long as the answers they reached were, 
so far as humanly possible, the correct answers to the 
problems presented. Those men had little difficulty 
with that task. Once their judgment was released from 
the necessity of showing a tax in every case, from the 
embarrassment of having to work backward from the 
dollar column to the actual question stated, they knew 
pretty much what the right answers were or what the 
probable results of litigation would be. And the tax- 
payers’ counsel knew, also. The result was not only 
a dissipation of the jam, but it is absolutely certain 
that more money was put into the Treasury in actual 
cash dollars than would have been collected if all 
those cases had been litigated. And that policy could 
be made a permanent policy of the Treasury. I have 
said before and I say again that if the consensus of 
public opinion were to be “If the Bureau boys say this 
is right, it is right,” the problem of collecting the tax 
would vanish into thin air. And I am positively cer- 
tain that such a state of mind could be created with 
very little effort on the part of the Treasury. 


If the Treasury were to adopt the policy of finding 
the right answer to the problem in every case, and 
were to offer to its men in the field and in the con- 
ference room full support if the right answers are 
given to the best of the knowledge and the judgment 
of the officials concerned, the matter of procedure will 
solve itself. But so long as the men actually handling 
the cases are required, or think they are required, to 
show a tax in every case, and to show as much tax as 
the taxpayer will stand—and then just a wee bit more 
—you will never devise an administrative procedure 
which will satisfactorily collect the tax in this country 
so long as democratic processes continue. The difficulty 
is not in the procedure. The difficulty is in the policy 
under which the government men in the 








a & Board of Tax Appeals is too valuable an adjunct to 
the governmental tax procedure to be lightly condemned be- 
cause its docket is clogged. It was intended by its creators to 
be a forum in which cases necessarily litigated could be expe- 
ditiously and expertly decided. It represents to the American 
taxpayer an assurance of fair and impartial adjudication of his 
troubles before he is compelled to meet with cash the demands 


of the Government for additional taxes.” 








Between the summer of 1933 and the spring of 1934, 
the pending cases before the Board of Tax Appeals 
were reduced from almost 19,000 to less than 9,000. 
As everybody knows, that task was accomplished by 
a very simple method in two parts—first, a selected 
staff was assembled by the Commissioner and advised 
that they were to be personally responsible to him for 
their activities, a similar staff with a similar instruc- 





field are working, or think they are working. 
This is not said in a spirit of criticism. 
Many earnest and intelligent public officials 
hold to the view that the duty of taxing 
officers is to claim for the Government the 
maximum possible upon the theory that the 
taxpayer will take care of himself. Our 
suggestion is that such a policy does ‘not 
make for administrative disposition of <lis- 
puted cases. It makes for litigation. Our 
suggestion is that the Treasury drill its 
officers in a policy of rendering the right 
answer to the question presented. The pro- 
cedure and the revenue will amply take 
care of themselves under such a_ policy. 

It seems to me that the Traynor article stresses out 
of all proportion the Commissioner’s lack of informa- 
tion in his consideration of disputed tax matters. The 
major premise of the article seems to be that tax- 
payers as a class withhold vital information from the 
Treasury in these disputes. In candor we must sub- 
mit that the article is wrong in this assumption. 
(Continued on page 438) 
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The Projected New Rules for Appeals 


From the Board of Tax Appeals and the Processing 


Tax Board 


of Review 


By J. LOUIS MONARCH** 


T is appropriate to begin with a statement as to 

] why there is any proposal to change the rules at 

this particular time. It happens, as you know, 

the rules of civil procedure, (that is, the rules for con- 

ducting trials in the District Courts) have been modified 

with the idea of attaining a greater degree of uni- 
formity than has formerly been the situation. 

The Judicial Conference which met last fall decided 
that some attention should be given to the extension 
of that uniformity beyond the District Courts, and 
consequently, they appointed a committee of four of 
the senior circuit judges to give some study and atten- 
tion to the matter—particularly to securing uniformity 
in the cases arising in administrative and quasi-judicial 
bodies after reaching the Circuit Courts of Appeals. 
At the same time the Attorney General appointed a 
committee in the Department of Justice to give some 
study to the same subject. 

Judge Parker of the Fourth Circuit was Chairman 
of the Judiciary Committee appointed by the Judicial 
Conference. After he discovered that the Committee 
of the Department of Justice was studying the same 
question, he decided that it might develop something 
that could be useful to him. He therefore called on 
the Committee in the Department for some sugges- 
tions as to uniform rules applicable to cases from the 
Board of Tax Appeals and the Processing Tax Board. 

After the Department Committee had studied the 
situation, a conference was held with all interested 
parties, in the office of Assistant Attorney General 
Morris, and there were in attendance representatives 
of the General Counsel’s office, two members of the 
Board of Tax Appeals, three members of the Process- 
ing Tax Board, and Mr. George Morris, representing 
the American Bar Association. 

At that conference the draft which had been pre- 
pared was studied and analyzed, and several sug- 
gestions were made. Finally a draft was prepared 
and submitted to Judge Parker with the suggestion 
that it represented the consensus of views, and could 
properly be adopted by all the Circuit Courts of Appeals 
as a uniform system of rules. 


Unnecessary Distinctions between Appeals 


The idea was to do away with unnecessary distinc- 
tions between appeals from the District Court, and 
appeals from these administrative and quasi-judicial 
bodies. The idea was to have uniformity not only of 
Board of Tax Appeals and Processing Tax Board 





* Address before the Eighth Tax Clinic sponsored by the Com- 
mittee on Federal Taxation of the American Bar Association held 
in Washington, D. C., March 25, 1939. 

** Member of the Staff of the Tax Division of the Department 
of Justice. 
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cases, but uniformity on ap- 
pealed cases in general, so 
that the general practitioner 
going to the Board of Tax 
Appeals with a case for the 
first time, or only occasion- 
ally, would not be met with 
a strange, unfamiliar pro- 
cedure. 

The new rules which have 
been suggested are based 
upon the work done by the 
Advisory Committee in pre- 
paring the rules of civil 
procedure. No attempt has 
been made to go over the 
same ground. Accordingly 
the rules relating peculiarly 
to the Board are very short 
and very simple, and they 
incorporate by reference at 
the appropriate places, the 
particular provisions of the 
rules of civil procedure 
which seem to be applicable alike to the Tax Board, 
the Processing Tax Board, and to the District Courts. 





New and Old Rule Compared 


The new rule provides for petitions to be filed with 
the Board of Tax Appeals, in the same way they 
have been filed under the old rules. There is a pro- 
vision for two confirmed copies of the petition, which 
is a new proposal, to make copies available for service. 


The practice with respect to service is now changed 
and the service is made by the Board of Tax Appeals 
instead of by the petitioner. So it is necessary for 
the Board to have two confirmed copies. 

The old rule called for verification by the petitioner, 
whereas the new rules simply require that petitions be 
signed by the petitioner. A change has been made 
in the context of the petition, and the committee used the 
rules of civil procedure relating to the mode of appeal. 

The nature of the controversy, which was always 
stated in the petition filed under the old rule, has been 
eliminated. That seemed to serve no useful purpose, and 
was merely an ex parte statement of the history of the 
case and sometimes occupied many pages in the record. 

The new rule requires that the parties, the taxable 
period or periods, the court in which the review is 
sought, and the necessary facts to fix the venue be 
stated. The last requirement is new and its purpose 
is to show that the case is being taken to the proper 



































































































































































































































































































































































400 TAX ES—The Tax Magazine 








Circuit Court of Appeals. Under former practice 
there was often a question as to whether the proper 
circuit court jurisdiction was being invoked. ‘The 
findings of fact of the Board of Tax Appeals did not 
show the necessary facts about the venue, and an 
inquiry had to be made to determine it. The petition 
must now state, or show, sufficient facts to support 
the venue in which the appeal is being taken. 


Assignment of Errors 


No assignment of errors is required in the new peti- 
tion. There again is a departure from the old rule, 
and it is a departure which apparently has disturbed 
some of the members of the tax bar. We think 
that the discussion about the elimination of assign- 
ments of error is based upon the failure to appreciate 
the precise situation. 


If the petitioner proposes to take to the Circuit 
Court of Appeals the whole record made in the Board 
of Tax Appeals, he is not required to make any assign- 
ment of error or any statement as to what he intends 
to urge in the Circuit Court of Appeals. He is taking 
up the complete record. Since the respondent knows 
what the petitioner relied on in the Board, it is un- 
necessary to require an assignment of error at that time. 

The rules of the Circuit Courts of Appeals, will, of 
course, require a statement of assignments of error 
in the petitioner’s brief, and when the petitioner’s 
brief is filed, the respondent will then have a concise, 
precise and reliable statement, which will indicate 
whether the petitioner is abandoning any of the points 
made before the Board. 


If the petitioner proposes to take up less than the 
whole record, he is required to file a statement which, 
although it is not an assignment of error in the 
technical language to which we have been accustomed, 
will, nevertheless, apprise the respondent of all the 
points the petitioner intends to make. He will be 
limited in his brief and argument in the Circuit Court 
of Appeals to the points thus stated. 


So, with that situation, we can see no element of 
surprise, and no reason for requiring an assignment of 
error in the petition for review. This is not our view 
alone. In other words, this is one of the provisions 
of the new rules of civil procedure which has been 
incorporated in the Board of Tax Appeals rules. 

The Advisory Committee gave much thought to 
that question and it seemed to be their view that no 
assignments of error were needed at that stage of the 
case. If there is a criticism of that amendment, it is 
a criticism of the Advisory Committee and of the 
Supreme Court and Congress which approved the work. 
The Committee carefully considered the suggestion to 
perpetuate the assignment of errors rule, but it had 
been omitted from the rules of civil procedure, and 
there seemed to be no reason to require a different 
treatment in the Board of Tax Appeals rule. 


The service is to be made by the Clerk of the Board 
instead of by the petitioner, and service by mail has 
been substituted for personal service. These changes 
follow the plan adopted by the rules of civil pro- 
cedure, and it is believed that the service practice has 
been simplified. 








Time Limitations 


By reference to the rules of civil procedure which 
are incorporated and adopted here, the time for filing 
the record is cut down, so that instead of a period of 
sixty days under the old rule, the time is now forty 
days. The Board of Tax Appeals is authorized to 
grant extension up to a maximum of ninety days, and 
in exceptional cases the Circuit Court of Appeals will 
undoubtedly grant a further extension where a show- 
ing can be made that such extension is necessary. 


Contents of the Record—Designation 


The rule also provides for the designation of the 
contents of the record which works_some change 
from the old rule. 


There are no docket entries required in the new 
record, although if the party has a point which makes 


the docket entries important, he can ask to have them 
included. 


Promptly, after the appeal has been taken, and peti- 
tion for review has been filed, the petitioner is required 
to make a designation of the contents of the record 
he desires to take up, and within ten days after that 
time the respondent has an opportunity to make a 
counter designation. 

There are three ways of arriving at the contents of 
the record: (1) By designation and counter designa- 
tion; (2) By stipulation between the parties, and (3) 
By an agreed record, which may not include anything 
in the form that it appeared when the case was heard 
in the Board of Tax Appeals. In other words, an 
agreed record is a statement or story of the case, 
agreed on by the parties without a detailed statement 
of the documents or facts upon which it arose. If it 
is a simple issue that may be stated concisely and 
accurately without bringing up any papers or any 
statement of evidence, an agreed record may be used. 

The Board of Tax Appeals is not required to ap- 
prove a designated record or a stipulated record. It 
is not authorized to eliminate anything the parties 
desire left in. If the parties use a story of the case 
without documentary evidence or transcript of the 
evidence and can agree on the statement, that agreed 
record must be submitted to the Board, and the Board’s 
approval procured. 

Two copies of the transcript are required, one for 
the use of the respondent. A narrative form of the 
statement is optional, and questions and answers may 
be used if desired. 

The study made in connection with the rules of 
civil procedure shows an overwhelming desire on the 
part of the bar to eliminate the narrative form of 
the statement; it took more time than was apparently 
justified, and the question and answer form was 
deemed preferable. 

The statement of points has been already referred 
to. Only essential parts of documents are required 
to be included, and formal parts of exhibits should 
be omitted. 

The clerk prepares the record in duplicate. One of 
the copies is intended for the use of the respondent. 
but it may be recalled if the printer requires it. It is 
anticipated that such a recall will be necessary only 
(Continued on page 411) 
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HE Logan Bill, S. 916, and the Celler Bill, 
H. 4235, propose a court of appeals for adminis- 
tration. The proposal of such a court is of more 

than passing interest to everyone interested in the 
field of taxation,—those not only intimately concerned 
with the adjudication of controversies arising out of 
the administration of the tax laws, but those concerned 
with the building of a sound jurisprudence within that 
field of public administration. 


The country is becoming administrative-conscious 
and is demanding certain administrative reforms. 
The trend is toward efficiency in administration and 
a more definite control of administrative action 
through administrative adjudication. 


Growth of Administrative Adjudication 


It is generally recognized I think, that in matters 
of administrative adjudication, Uncle Sam has pretty 
much outgrown his clothes. The problem is, shall 
he get a new suit or have the old one repaired? Some 
believe that he ought to wear the old suit and from 
time to time add such gussets and sundry patches as 
necessity may require. They like the old familiar 
suit with its baggy knees and multi-colored patches. 
They recognize it anywhere. 

Others equally thoughtful believe he ought to have 
anew suit. They point out that he acquired the old 
one when he was a boy and has been patching it ever 
‘since; that he has outgrown it and should have a new 
one tailored to fit. They believe that when they be- 
come accustomed to the new suit they will like it a 
lot better, but realize that it is a big order requiring 
very careful measurements. 

In order to understand the problems that arise in 
any legislation looking to improvement in the adjudi- 
cation of controversies arising from administrative 
action, and in order to evaluate the system as it now 
is, we must recognize that our administrative system 
has grown up with a tremendously expanding popu- 


* Address delivered before the Eighth Tax Clinic sponsored by 
the American Bar Association’s Committee on Federal Taxation, 
Washington, D. C., March 25, 1939. 

** Professor of Administrative Law, National University. Wash- 
ington, D. C. 
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“Not only is the idea of one court to review 
appeals arising from administrative controversies 
sound, but it is also becoming necessary in the 
building up of a uniform body of tax law.” 
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By J. E. SEBREE** 


lation and in recent years has developed all the com- 
plexities of government incident to modern social 
demands. In order to provide for the constantly in- 
creasing demands upon government, Congress has 
from time to time created new agencies and tribunals 
for particular purposes, either with a prescribed pro- 
cedure or with power to formulate their own rules 
of procedure. Thus the administrative branch of the 
government has developed, as it were, by accretion in 
the form of new agencies charged with new activities 
and endowed with new powers. This development 
has been unitary without any real coordinating control. 

Now Uncle Sam conducts the largest business in 
the world, and in the establishment of a new agency 
in government, the pressing problem has been one 
of administration, and the adjudication of contro- 
versies arising out of administrative action has been 
largely confined to old methods. This has been par- 
ticularly true in regulatory bodies. It is not surpris- 
ing, therefore, that at this time there should be felt 
a need for the reorganization of our administrative 
system, particularly along the lines of judicial control. 

When we consider that administration is govern- 
ment in action and it is the function of the American 
Government to carry on the largest and most complex 
business enterprise in the world, it becomes evident 
that it must function smoothly and rapidly in order 
to meet the demands that are made upon it. 


The law of administration not only delimits the 
sphere of action of administrative officers but it indi- 
cates to the persons affected by administrative action 
their rights and their remedies. It is, therefore, of 
tremendous importance that the law should be clear 
and unambiguous—and that insofar as it is humanly 
possible the adjudication of controversies arising out 
of administrative action should not result in conflict- 
ing decisions and confusing dicta which often make 
it difficult for both the bar and the administrative 
tribunals to determine what the law is. 


Due largely to our doctrine of the separation of 
powers as construed in relation to administration, the 
review of the decisions of administrative tribunals has 
been in the law courts in our federal judicial system. 
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This method of review has not only hindered the 
development of a body of public law to control public 
administration, but has made possible as many vary- 
ing decisions on substantially the same questions as 
there are district and appellate courts in our judicial 
system. The points of view of the courts and the 
dicta of the judges are, to say the least, confusing and 
certainly encourage litigation. 

But a sad thing about conflicts is that only the party 
last litigant benefits when the conflict is finally re- 
solved by the Supreme Court. The parties affected 
by the erroneous decisions in prior cases find their 
remedies exhausted and the taxpayers who have per- 
haps for many years followed the erroneous decision 


and paid the tax find the statute of limitations for 
refunds has run. 


The Logan Bill—S. 916 


With a view to improving administrative adjudica- 
tion by eliminating the possibility of conflicts of deci- 
sion in review of administrative controversies; to 
securing greater uniformity in decision, and in pro- 
cedure and practice; to improving federal adminis- 
tration by a more centralized control, and with a view 
to reducing litigation by building up a more positive 
system of administrative jurisprudence, Senator 
Logan, at the meeting of the American Bar Associa- 
tion in Kansas City in 1937, in a prepared address to 
the Section on International and Comparative Law 
proposed the establishment of a single court of ap- 
peals for administration. So great an interest was 
manifested in the proposal by lawyers throughout the 
country and there were so many requests for copies 
of the address that it became necessary to have it 
printed to supply the demand. In the following ses- 
sion of Congress, on March 17, 1938, Senator Logan 
introduced a bill to establish such a court. Hearings 
were held on the bill from time to time throughout 
the remainder of the session. This bill, with some 
minor changes was re-introduced by Senator Logan 
in the present session of the 76th Congress on Janu- 
ary 17, 1939. 

The bill as introduced proposes to establish under 
Article III of the Constitution a United States Court 
of Appeals for administration, to receive, decide, and 
expedite appeals from federal commissions, adminis- 
trative authorities, and tribunals, in which the United 
States is a party or has an interest. The court and 
the justices thereof shall have all of the powers and 
duties of the appellate courts of the United States and 
the judges or justices thereof. 

The bill does not propose to create an administra- 
tive court. It proposes to create a constitutional court 
that will be given the exclusive jurisdiction of appeals 
from orders and decisions of federal administrative 
tribunals that are now reviewable by the United States 
courts of appeals. Its jurisdiction, therefore, is sub- 
stantially different from that of an administratvie court. 

The bill proposes that the court shall be located in 
the District of Columbia, but whenever “the conven- 
ience of the public or of the parties may be promoted, 
or delay or expense prevented thereby, a division of 


the court may hold special sessions in any part of the 
United States.” 
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The jurisdiction of the court extends to all the final 
orders and decisions, now subject to review by the 
federal courts, of the administrative authorities and 
tribunals specifically enumerated in the bill. In- 


cluded among these is the United States Board of Tax 
Appeals. 


The bill does not in any manner affect the jurisdic- 
tion of the Board or any other agency or tribunal. 
The proposed court is purely an appellate body. 

Under the bill the decisions of the Board would be 
reviewable only by the proposed court instead of by 
the ten circuit courts of appeals and the Court of Ap- 
peals of the District of Columbia as under the present 
law. This would eliminate the possibility of conflict- 
ing decisions and would in all probability have the 
effect of encouraging settlements in tax cases, reduc- 
ing the number of appeals from Board decisions, and 
expediting the decisions of cases appealed. 


Since the proposed court is ambulatory, hearings 
of cases on appeal would be held at any place in the 
United States most convenient to the parties. There 
would, therefore, be no substantial difference in that 
respect between the present procedure and that un- 
der the proposed court. 

Under the bill an appeal from a decision of the 
Board may be begun by filing a “petition for review” 
with the clerk of the court, praying that the decision 
be modified, set aside or reversed. Copies are forth- 
with served by the petitioner upon the Board and upon 
the respondent on review. The Board shall certify 
and file with the court a transcript of the record which 
shall contain the petition, the pertinent pleadings, the 
relevant evidence, the findings of fact and the decision 
appealed from, which shall be prepared and trans- 
mitted to the court in the manner which the court by 
its rules may prescribe. No objection, assignment 
of error, or question of law will be considered by the 
court unless it shall have been urged before the 
Board, except upon good cause shown, the court 
otherwise directs. 

There is no material difference in the procedure on 
review from that under the present rules, except that 
under the present rules the petition is filed with the 


clerk of the Board, while under the bill it is filed with 
the court. 


Section 7 of the bill is of particular interest. It 
provides that: 


If on hearing of a petition for review, either party shall 
apply to the court to adduce additional evidence and shall 
show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds 
for failure to adduce such evidence before the authority or 
tribunal, the court may order additional evidence to be taken 
before the administrative authority or tribunal and the au- 
thority or tribunal may modify its findings as to facts by 
reason of the additional evidence, and it shall file such modi- 
fied new findings which, if supported by substantial evidence, 
shall be conclusive, and it may file its recommendations for 
the modifying or setting aside of the original order or decision. 


The bill provides that the review of the court shall 
be limited to questions of law, and the findings of 
fact of the Board, if supported by substantial evi- 
dence, shall be conclusive. 

Questions coming before the court may be certified 
to the Supreme Court, and its judgment shall be sub- 
ject to review by the Supreme Court upon certiorari. 
(Concluded on page 423) 
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HE decentralization of the settlement machinery 
of the Bureau of Internal Revenue was decided 
upon a year ago by the Secretary of the Treas- 

ury, Henry Morgenthau, Jr. When completed, a 
single unified settlement and trial agency will have 
been created, with office facilities at or near the tax- 
payers’ residence or place of business. This agency 
will exercise all the authority which the Treasury 
Department or the Commissioner of Internal Revenue 
may have, under the law, in the review of protested 
tax determinations made by internal revenue agents 
in charge; in the settlement of contested cases and 
in the defense of such cases, when necessary before 
the U. S. Board of Tax Appeals. 


The Secretary’s action was taken with a view to 
the earlier closing of tax disputes and the fairer treat- 
ment of taxpayers, particularly those residing at a 
distance from Washington. 


Under the new plan the Technical Staff of the Com- 
missioner’s office, the Appeals Division of the Chief 
Counsel’s office and the Conference Division of the 
Income Tax Unit have been welded into one, effec- 
tive, settlement and trial agency for the disposition 
of tax disputes involving income, profits, estate and 
eift tax cases. 

The task of this agency is the disposition by settle- 
ment or trial of approximately 30,000 protested tax 
cases each year. These cases involve several hundred 
million dollars of disputed tax liability. 


When completed the organization will consist of 
ten field divisions with 38 permanent local offices. 
The location of these offices and the approximate 
number of the personnel involved are set forth as 
follows: 


New England Division. Territory, New England States. 
Date of establishment, February 1, 1939. Permanent local 
offices, Boston and New Haven. Approximate personnel, 36. 

* Remarks before the Eighth Tax Clinic sponsored by the Com- 
mittee on Federal Taxation of the American Bar Association, Wash- 
ington, D. C., March 25, 1939. 

‘** Head of the Chicago Division of the Technical Staff of the 
Bureau of Internal Revenue; formerly Assistant to the Commis- 
sioner of Internal Revenue. 
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New York Division. Territory, New York State. Date of 
establishment, August 1, 1938. Permanent local offices, Buf- 
falo, Brooklyn and New York. Approximate personnel, 139. 

Eastern Division. Territory, Pennsylvania and New Jer- 
sey. Date of establishment, March 1, 1939. Permanent local 
offices, Pittsburgh, Philadelphia and Newark. Approximate 
personnel, 90. 

Atlantic Division. Territory, Delaware, Maryland, District 
of Columbia, North Carolina, Virginia and West Virginia. 
Date of establishment, May 1, 1939. Permanent local offices, 
Baltimore, Washington, Wilmington, Del., Richmond, Greens- 
boro, N. C., and Huntington, West Va. Approximate 
personnel, 48. 

Southern Division. Territory, South Carolina, Florida, 
Georgia, Alabama and Tennessee. Date of establishment, 
May 1, 1939. Permanent local offices, Nashville, Birming- 
ham, Atlanta and Jacksonville. Approximate personnel, 41. 

Central Division. Territory, Michigan, Ohio and Kentucky. 
Date of establishment, January 1, 1939. Permanent local 
offices, Detroit, Cleveland, Cincinnati and Louisville. Ap- 
proximate personnel, 58. 

Chicago Division. Territory, Illinois, Indiana, Wisconsin, 
Minnesota, North Dakota and South Dakota. Date of estab- 
lishment, September 1, 1938. Permanent local offices, St. 
Paul, Milwaukee, Chicago, Springfield and Indianapolis. 
Approximate personnel, 78. 

Southwestern Division. Territory, Texas, Arkansas, Okla- 
homa, Louisiana and Mississippi. Date of establishment, 
April 1, 1939. Permanent local offices, Oklahoma City, Dal- 
las, Houston and New Orleans. Approximate personnel, 66. 

Western Division. Territory, Missouri, Kansas, New 
Mexico, Wyoming, Colorado, Nebraska and Iowa. Date of 
establishment, April 1, 1939. Permanent local offices, Denver, 
Omaha, Kansas City, St. Louis and Wichita. Approximate 
personnel, 48. 

Pacific Division. Territory, Washington, Oregon, Califor- 
nia, Montana, Idaho, Nevada, Utah, Arizona, Alaska and 
Hawaii. Date of establishment, July 1, 1938. Permanent 
local offices, Seattle, Portland, Honolulu, San Francisco and 

Los Angeles. Approximate personnel, 75. 


Beno the new procedure, the investigation of tax 
returns is conducted by the internal revenue agents, 
as heretofore, and upon the completion of such an in- 
vestigation the taxpayer is notified of any adjustments 
considered necessary. The internal revenue agent in 
charge undertakes, by conference or correspondence, 
to secure the agreement of the taxpayer to such ad- 
justments, but in the event of his ultimate failure, 

































































































































































































































































































































































































































































































































































404 TAXES— 


upon the taxpayer’s request the case is referred for 
hearing before the proper division of the Technical 
Staff. The staff division accords hearings to the tax- 
payer at the most convenient local office, giving full 
consideration to his objections, and makes the final 
administrative determination with respect to all mat- 
ters in dispute. Should the taxpayer decline to accept 
this determination, the case is returned to the internal 
revenue agent in charge, for issuance of the statutory 
notice of deficiency. If the taxpayer should later 
appeal to the B oard of Tax Appeals, the staff division, 
at the taxpayer’s request, again gives consideration to 
the case with a view to the settlement by agreement. 
Any such settlement, however, requires the concur- 
rence of the Counsel for the staff division, and this 
officer represents the Government should trial before 
the Board become necessary. Once a taxpayer has 
exercised his right of appeal from the final action 
taken by the office of the internal revenue agent in 
charge in any given case, subsequent hearings on his 
appeal will be before the staff division, whether such 
hearings occur before or after the issuance of the 
statutory notice of deficiency, and whether they occur 
before or after the docketing of the case before the 
Board of Tax Appeals. The repetitious conferences 
before different groups of Bureau officials, which it 


has been impossible to avoid under old procedure has 
been eliminated. 


The new settlement agency operates under the gen- 
eral supervision of the Commissioner of Internal 
Revenue with representatives of the Chief Counsel 
for the Bureau attached to each field office, as local 
counsel who must concur on settlements negotiated in 
dlocketed cases and who have sole jurisdiction over 
trials. 

Settlements negotiated by staff representatives in 
the field are final in the absence of fraud, malfeasance, 
concealment, misrepresentations of material fact, or 
serious mathematical mistake. 

An adequate post-review of the cases is provided 
in Washington to insure reasonable uniformity of 
procedure among the field offices. 

With six of its ten field divisions in operation, this 
agency has already demonstrated that it can expedite 
the settlement of tax protests both in the pre- 
ninety-day status and after petitions are filed. 

In the Pacific Division where the pre-ninety-day 
cases have been under staff jurisdiction for approxi- 
mately one year, 800 of such cases have been dis- 
posed of, with settlements effected in 537 cases. If 
this experience should prove typical, the volume of 
petitions filed with the U. S. Board of Tax Appeals 
will be reduced sharply. 

The best progress on Board dockets has been made 
in the New York Division where the Board has con- 
cluded nine circuit calendars since September 26, 1938. 
Out of the 801 dockets disposed of on these calendars, 
513 were settled, 28 defaulted, and 260 submitted on 
the merits. In addition the New York office has 
effected 525 other settlements and has built up a 
worth while inventory of work in process. This ac- 
tion has reduced the docket of Board cases available 
for consideration by the New York office from 1984 
on August 1, 1938 to 1100 on March 1, 1939, despite 
the fact that 483 new petitions were received by that 
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office during this period. Forty-one cases were trans- 
ferred out of the Division during the period. 

The personnel of the several field divisions has been 
selected strictly on the individuals’ records of service. 
It has responded splendidly to the demands of the 
service in the field and we have had no evidence of 
any let down in effort or standard of work. 

‘To summarize decentralization to date I should say, 
that settlements have increased in number; that de- 
faults after petition is filed have decreased (apparently 
due to the recognition of the fact that under the new 
procedure nothing is to be gained by delaying the 
case) and that trials on the merits have shown almost 
the same relation to cases called for trial as existed 
before decentralization. 

It is believed that the new agency will successfully 
attain the Secretary’s objective of an earlier closing 
ot tax disputes, at points nearer to the taxpayer’s resi- 
dence or place of business. 


Consumers’ Taxes 


On June 5, Walter D. Fuller, President of the Curtis 
Publishing Company, addressed the Business-Con- 
sumer Relations Conference of the National Associa- 
tion of Better Business Bureaus, meeting in Buffalo, 
on the subject of “Consumer Knowledge and Oppor- 
tunity.” Mr. Fuller’s address was very interesting and 
informative. We quote his comments in regard to 
consumers’ taxes: 


In any consideration of the fundamentals of getting more 
value into our spending dollars we necessarily need to con- 
sider all of such opportunities. That is why I would like 
to introduce the subject of taxation. It is one of our oppor- 
tunities because taxation probably is taking away more of 
our dollar than most of us realize. In many cases the people 
of this country do not pay direct taxes and, therefore, have 
not felt the paralyzing effect on the pocketbook nerve. A 
great many people do not realize that they pay tares at all. 
They think they get something for nothing from government, 
and that government gets money from some mysterious 
source. It is, of course, hardly necessary to point out that 
the government can no more create wealth than it can 
manufacture weather. 


But government can destroy the wealth that is in the 
form of purchasing power of the public, through its preroga- 
tive of levying taxes as well as of increasing costs of doing 
business. And this privilege and power have been at work 
insidiously, incapacitating consumer dollars in this country, 
for nearly ten years. It has been insidious because it has 
been exercised mostly so that taxation would be indirect as 
far as the general public is concerned—hidden in the cost 
of the goods purchased. 


The average consumer, confronted with the complexity of 
the price structure and the enfeebled dollars of today, has 
looked afield for the answer and many blame the institution 
of business because consumer dollars do not go farther as 
well as for the spread—due to distribution necessities in 
accommodating the public demand—between originating and 
consuming costs. 

So today, we find that business is shouldering much of the 
blame because the public does not realize that there are, 
for example, 51 taxes which must be paid before a bottle 
of milk can be opened for the baby, or that about 55 taxes 
must be paid before you can slice a loaf of bread; that there 
is a tax of 31 cents on every work shirt, or that about $10 out 
of every $30 paid for rent really is a tax. 

The hidden taxes in this country are so invisible as a re- 
sult of their ramifications that it is difficult to get any sort 
of picture of them. But it is estimated that about 33 cents 
out of every dollar earned now goes to government—federal, 
state, and local, directly or is mortgaged for the future by 
deficits being piled up, eventually to be paid off in tax monies. 
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Erroneously executed ownership certificates subject both bond 
owners and debtor companies to annoying, unnecessary tax 
losses. Time, effort, energy and money can be saved by the... 


Proper Execution 


of Ownership Certificates 


By R. H. HATCHER* 


INCE January 1, 1935, the effective date of Treas- 
S ury Decisions 4460 and 4478, as amended by 

Treasury Decision 4505, requiring ownership cer- 
\ificates to be filed for each issue of interest coupons 
when presented for payment regardless of the amount 
of the coupons, the number of certificates received by 
debtor companies and filed with the Government has 
increased to such an extent as almost to double the 
number received in prior years. One of the reasons 
for this increase is the requirement of filing owner- 
ship certificates by citizens in the case of interest from 
bonds without a tax-free covenant. Many inquiries 
from small out of town banks and individuals were 
received by debtor companies as to the proper pro- 
cedure, because owners of this class of bonds were un- 
familiar with the withholding and information at the 
source features of the tax law and had never filed 
ownership certificates in the past. 

During the past three years, it has been a problem 
for debtor companies to obtain ownership certificates 
properly filled out and executed. A large portion of 
bond owners collecting interest coupons do not under- 
stand the real purpose of ownership certificates and 
apparently make little or no effort to ascertain infor- 
mation as to their proper execution. Then there are 
others who have their own interpretation of the re- 
quirements of the law and regulations in this regard, 
who prove to be a further problem for the debtor to 
educate. 

The use of the several columns and lines of both 
Form 1000 (white) and Form 1001 (green) is self- 
explanatory. In spite of this fact, a large number 
of the ownership certificates received by debtor com- 
panies have interest amounts in the improper column 
applicable to the status of the relative bond and on 
the improper line applicable to the taxable status of 
the owner. 

The returning, by debtor companies, of incomplete 
and improperly executed certificates to collecting 
banks or agencies seems to be endless. In many 
cases, errors in the execution of certificates have re- 
sulted in loss in tax not only to the bond owner but 
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to the debtor company as well. The agent acting for 
his principal apparently does not make note of errors 
in the execution of certificates returned for correction, 
for, as a rule, the same errors are repeated on the 
certificate which accompanies the coupons of subse- 
quent due dates. Perhaps, the agent, whether bank, 
attorney or individual, is of the opinion that the filing 
of properly filled out and executed ownership certifi- 
cates is of no importance. There are agents through- 
out the country who, either through ignorance of the 
requirements in connection with ownership certifi- 
cates or due to improperly or inefficiently instructed 
personnel, have become a source of annoyance to 
debtor companies in this regard. 

In many instances, indifference and carelessness 
have been shown by owners in executing ownership 
certificates. Further, banks and other collecting 
agents have been accepting incomplete and improp- 
erly executed ownership certificates with coupons de- 
posited for collection and have been transmitting the 
coupons to debtors for payment. 

Much educational work has recently been done by 
debtor companies and articles on the subject of the 
proper execution of ownership certificates have been 
written and published in these columns.’ Treasury 
Decisions, department rulings and more explanatory 
regulations were issued and changes made in the 
form of ownership certificates, all with a view to the 
simplification of the administration of the withhold- 
ing provisions of the statute. 


Legal Status of Ownership Certificates 


In order to properly understand the reason for the 
filing of ownership certificates, the following legal 
status of ownership certificates, as defined in Opin- 
ion 879 of the Solicitor to the Commissioner of In- 
ternal Revenue, should be carefully perused: 

“Ownership certificates are income tax returns within the 


meaning of Section 3167, Revised Statutes, as amended. As 
they are filed as a result of income tax laws for the purpose 





1 Hatcher, R. H.: ‘‘Ownership Certificates and Bond Interest,’’ 
15 Tax Mag. 85 (February, 1937) and ‘‘Proper Execution of Owner- 
ship Certificates,’’ 15 Tax Mag. 331 (June, 1937). 
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of being used in connection with income tax returns, they are 
to be treated as such. Ownership certificates have been re- 
quired to be executed and filed under rules and regulations 
made pursuant to authority in the several income tax Acts. 
They were designed for the purpose of administering effec- 
tively the provisions of such Acts which required corpora- 
tions to deduct and withhold from interest on certain of 
their securities owned by certain persons fixed percentages 
to be paid over to the Government as a part of the tax due 
from such persons. * * * Ownership certificates have been 
required to be made out by persons presenting interest cou- 
pons for payment. They show name of debtor, etc. * * *. 
After payment of the interest the certificates are required to 
be filed with the Commissioner of Internal Revenue as a 
check against and therefore as a complement to the income 
tax return of the makers. As they contain, among other 
things, a statement showing income of the bond owner and 
its source, they are clearly “income returns” within the mean- 
ing of Section 3167, Revised Statutes, as amended.” 


The above legal opinion clearly illustrates the impor- 


tance of ownership certificates in the administration 


ot the withholding and information at the source 
features of the tax law. 


Information Returns 


The withholding provisions of the Revenue Act of 
1938 are embodied in Sections 143 and 144. Sec- 
tion 147 requires returns of information in certain 
cases, among which are listed payments of interest 
upon bonds, mortgages, deeds of trust or other simi- 
lar obligations of corporations. Paragraph (C) of 
Section 147 reads as follows: “When necessary to 
make effective the provisions of this section the name 
and address of the recipient of income shall be fur- 
nished upon demand of the person paying the income.” 

The regulations issued by the Bureau interpreting 
Section 147 of the Revenue Act of 1936 provide that 
the ownership certificates in the case of payments 
of interest, regardless of amount, upon bonds and 
similar obligations of domestic corporations, when 
duly filed, shall constitute and be treated as returns 
of information. The regulations further provide that 
if the person receiving a payment (banks or collecting 
agents) falling within the provisions of the statute for 
information at the source is not the actual owner of 
the income received, the name and address of the 
actual owners shall be furnished upon demand of the 
corporation paying the income, and in default of a 
compliance with such demand the payee becomes 
liable to the penalties provided in Section 145 of the 
Revenue Acts of 1936 and 1938. 

It has been further ruled by the Bureau that banks 
and other collecting agents are not required by law 
or regulations to accept interest coupons for collec- 
tion. If, however, as a matter of convenience to their 
customers, they do accept interest coupons for collec- 
tion, it is their duty to see that the ownership certifi- 
cates which are executed by them as agent, or by the 
owner of the coupons, are properly filled out. These 
ownership certificates cannot be accepted as returns 
of information unless they are properly filled out. 
Debtors receiving coupons from banks or collecting 
agents with incomplete or otherwise improperly ex- 
ecuted ownership certificates are, under the foregoing 
provisions of Section 147, authorized to demand that 
the name and address of the owner of the coupons 
accompanied by incomplete or otherwise improperly 
executed ownership certificates shall be furnished be- 
fore the coupons are paid. 





If banks and other collecting agents accept coupons 
for collection to which are attached incomplete or 
otherwise improperly executed ownership certificates, 
such banks or collecting agents become a party to the 
filing of incomplete returns of information and shall 
upon demand of the debtor furnish the name and 
address of the owner of the coupons, so that such 
ownership certificates may, when filed, be accepted 
as returns of information in accordance with the pro- 
visions of Section 147 of the Revenue Act of 1938. 


Ownership Certificate—Form 1000 


A citizen or resident of the United States who pre- 
sents for collection coupons detached from corpora- 
tion bonds which contain a tax-free covenant is 
required to execute an ownership certificate. This 
certificate serves a double purpose. It is used as a 
return of information with respect to the income of 
the owner of the bond, and also as a guide to the 
debtor corporation in the matter of paying tax at the 
source. The Form 1000, Revised January 1935, con- 
tains two lines so designated as to indicate to the 
debtor corporation whether or not tax shall be paid 
in behalf of the bond owner. The bond owner, there- 
fore, should exercise care to see that the amount of 
interest received is entered on the proper line, as it 
serves as a notice both to the debtor corporation and 
to the Government as to the individual’s liability for 
tax. A bond owner, a citizen, who at the time of pre- 
senting coupons for collection knows that he will not 
be required to pay any income tax should, in justice 
to the debtor corporation, use line 1 of the certificate 
Form 1000, in order that no tax will be paid to the 
Government upon income which is not subject to tax. 
Further, if an individual does not discover his non- 
liability to tax until after the close of the taxable 
year, it is not too late to rectify the matter, as under 
Section 143(a)(2) of the Statute, Form 1000, Revised 
January, 1935, showing the interest correctly entered 
on line 1, may be substituted for the Form 1000, line 2, 
previously filed. 

It is to be noted that debtor corporations and their 
withholding agents, accepting ownership certificates 
which indicate that tax should be paid, where they 
appear to have been erroneously executed, become 
liable for such tax unless ordinary care is taken to 
inquire as to the accuracy of the information shown 
thereon. 

Banking institutions which accept interest coupons 
for collection should bring these facts to the attention 
of their customers in order that debtor corporations 
may not be required to pay tax to the Government 
upon income which is not subject to tax. 


Agent Acting for Principal 


It has also been ruled by the Commissioner of In 
ternal Revenue that an attorney or agent who files 
ownership certificates in behalf of his principal should 
be aware of his principal’s taxable status, so that 
proper ownership certificates may be filed. If the 
agency appointment does not carry with it instruc- 
tions from the principal as to the form of ownership 
certificate to be filed, the agent is not in a position 
(Continued on page 443) 
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By 
James W. Martin* 


derstanding of the subject matter of this paper it 

may be well to emphasize that after paying all labor, 
rent, and other operating expenses the value product 
of industry as distinguished from the physical product 
is normally distributed to creditors as interest, to the 
state as taxes, and to the owner as profit. Of course, 
there are variants from this situation, as, for example, 
in those cases in which no borrowed capital is em- 
ployed; but typically industrial enterprise is con- 
ducted partly with borrowed capital and partly with 
owned capital. The industrial accountant is primarily 
concerned with accounting for the share in the prod- 
uct which is available to the owner; and in order to 
provide the reports demanded by this consideration 
he must interpret the relationship between interest 
and tax payments on the one hand, and the accrual 
of profits on the other. 

From an economic viewpoint, the activities of gov- 
ernment may be regarded as constituting an essential 
productive factor in industrial enterprise. From this 
point of view the amount claimed by government in 
the form of taxes can be treated as the distribution 
of government’s share in the final product. If gov- 
ernment in a given community fails to provide fire 
protection, for example, it is necessary for industry 
to provide such protection privately, either in the 
form of added insurance expense, or in the form of 
private fire fighting apparatus, or perhaps in both 
forms. In any event, the value product of industrial 
enterprise before taxes and interest would be less if 
government failed to provide fire service. Although 
the connection is closer in this case than in many 
other phases of the relation between government and 
industry, the fire fighting analogy is characteristic of 
the relationship generally.' 


[* ORDER to develop a background for better un- 





* Kentucky Commissioner of Revenue and Director of the Uni- 
versity of Kentucky, Bureau of Business Research. 

1It is not suggested that, as to any particular industrial plant, 
the business taxes paid are incurred for a factor of production in 
that plant in the same sense that is characteristic, for example, of 
interest payments for the use of borrowed capital. A kindred 
thought by Max J. Wasserman (‘‘Taxes as a Share in Distribution,”’ 
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Looking at the situation thus, one may see that in 
the main the product of industrial enterprise is divided 
into three shares (assuming that some of the capital 
employed is borrowed). The first is the lender’s or 
creditor’s share paid in the form of interest. The 
lender’s share must be paid under ordinary continuing 
business conditions even though there be no net value 
product. That is to say, if necessary it must be paid 
even though the disbursement results in impairment 
of capital. The second is the share of government. 
This share takes the form of various kind of taxes. 
Some of these taxes, like interest on borrowed capital, 
must be paid irrespective of whether or not the enter- 
prise produces net value product. Other types of 
taxes are proportional to proprietors’ net profits, or 
approximately so. The best illustration of this kind 
of tax is represented in the United States by our fed- 
eral and state business income taxes. However, cer- 
tain other taxes, as, for example, the Kentucky 
franchise tax on utility corporations, are roughly pro- 
portional to the value product of the enterprise re- 
quired to pay the taxes. The third part of the value 
product of industry is the owners’ share. Accountants 
ordinarily designate this as “net income,” or perhaps 
more descriptively “net income after fixed charges 
and all taxes.” 


Business Owners’ Profits a Residual 


In view of the fact that industrial accountants are 
concerned very largely with reporting currently to 
stockholders or owners of industry that amount of 
the value product available for ultimate distribution 
to stockholders or for reinvestment, it is fundamental 
that the residual character of business or industrial 
value product available for dividends be emphasized. 
This is particularly the case in connection with the 
problem of how to effect accounting control of profits 
in the light of tax claims which are asserted, or which 
may be asserted, by the various levels of government. 
This point may perhaps be made clearer by pointing 
out that the profits of the owners of industry cannot 
be determined until the amounts which have to be 





American Economic Review, March, 1938, pp. 103 ff.) has been un- 
derstood (H. M. Somers, ‘‘Taxes as a Share in Distribution,’’ 
American Economic Review, June, 1939, p. 349) to the contrary. 
Without regard to the merits of the controversy as to economic 
theory, the payment of taxes seems to affect accounting for owners’ 
profits much as does payment of interest—so far at least as the 
industrial accountant as such is concerned, 
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distributed to creditors and to government have been 
ascertained. 

This paper is not concerned with the amounts which 
may be required to pay interest on borrowed capital. 
This problem is logically independent of the tax prob- 


lem, and in the interest of clarity should be separately 
considered. 


Necessity of Tax Stability for 
Accounting Control 


It will be accepted without argument perhaps that 
accounting control of the profits of owners cannot be 
currently effective unless the accountant can ac- 
curately estimate current tax accruals and in large 
part anticipate the amount to which the government 
may legitimately lay claim in the immediate future. 
To effect accounting control, in other words, current 
tax accruals must be accurately shown, and prospec- 
tive liabilities for taxes must be estimated with little 
or no margin of error. 


In the light of these facts it appears important from 
the viewpoint of business enterprise generally that tax 
policies be as stable as possible, consistent with 
avoiding an archaic revenue system not in harmony 
with the conditions under which business is currently 
transacted. Stability in the revenue program seems 
to be important for business enterprise in a number 
of fundamental accounting respects. In the first place, 
if the accountant is accurately to report those shares 
which it is necessary to deduct in order to arrive at 
the owners’ share in the product of industry, he must 
know what the tax system is. Current changes are 
disturbing because industrial accountants cannot com- 
pletely keep abreast of the shifts that are made, or 
that may be reasonably anticipated, and thereby re- 
flect in their reports exactly the share which govern- 
ment will claim before the owners’ part of the value 
product can be ascertained. In the second place, new 
tax legislation and new tax administrative policies 
are likely to cause uncertainty respecting the current 
liability of business enterprise and thereby introduce 
additional error. In the third place, and largely in 
consequence of misunderstandings of the sort already 
suggested, business may be subjected to penalty and 
interest charges which were in no sense anticipated 
and which, in some cases at least, could not reason- 
ably have been anticipated by the accountant. 


Forms of Unstable Tax Policy 


Among the forms of revenue instability which most 
seriously interfere with effective accounting control 
over profits are new tax legislation, shifts in adminis- 
trative policies, and lack of adequate tax administra- 


tion. These three aspects of unstable tax policy will 
be briefly discussed in turn. 


Because taxes so fundamentally affect all economic 
life and because there is so considerable a possibility 
of shifting tax loads from one economic group to 
another through legislative activity, candidates for 
public office are likely to endeavor as far as possible 
to make tax legislation a fundamental issue in political 
discussions. In consequence, there is unnecessarily 
frequent, and unduly violent, fluctuation in legisla- 
tive policy respecting taxation. The net result is not 











likely in the long-run to affect greatly the general 
distribution of the tax load. Individual business en- 
terprises, however, are often willing to take the chance 
of letting the load fall on some other line of activity 
if there is the slightest prospect of lightening their 
own taxes. In consequence, individual classes of busi- 
ness actually promote shifts in tax policy which are 
fundamentally disastrous to private economic enter- 
prise as a whole in the hope of letting the other fellow 
pay a somewhat larger share of the bill. 


If effective accounting control of profits is to be a 
fundamental business objective and if economic en- 
terprise in general is to avoid the tremendous expense 
incident to changing from one tax plan to another, 
then business management generally should seek so 
far as possible to minimize shifts in public revenue 
policy, particularly as respects business taxation. 


Stable Administrative Policy Fundamental 


Much the same course of argument is applicable to 
shifts in administrative policy, whether in respect of 
national, state, or local taxes. It is possible for a 
tax administration by its own policies to affect mate- 
rially the incidence of the tax load. If a department 
of government responsible for tax administration 
takes the position that taxes must be administered 
fairly and in such a fashion as not to discriminate 
between various individual taxpayers, at least two 
fundamental viewpoints are possible. In the first 
place, the tax administrator may exercise his personal 
judgment as to fairness in border-line cases, and may 
undertake on that basis to settle tax claims according 
to his personal standards of justice. This policy has 
been adopted in recent years by one state tax admin- 
istration which has been hailed as one of the most 
successful to be found in any state. 


On the other hand, the administrative official may 
take the view that under the plan of government effec- 
tive in the United States it is not the job of the admin- 
istrator to prescribe standards of fairness; it is rather 
his job to apply those standards which the legislative 
branch of government has prescribed. In such an 
event the administrator will necessarily insist on pay- 
ment of certain taxes, or tax penalties, or interest, 
as the case may be, under conditions which he himself 
would not prescribe if he were responsible for the 
legislation involved. Again, he may be forced through 
considerations of economy and adherence to the law, 
as distinguished from considerations of justice in a 
particular instance, to apply penalties which he would 
prefer not to collect. 

The choice between these two recognized adminis- 
trative policies may result in a substantial redistribu- 
tion of the tax load among various taxpayers and 
render a plan of effective accounting control adopted 
for one policy hopelessly inadequate to cope with the 
situation in respect of another. Entirely sincere pub- 
lic officials have sometimes elected one and sometimes 
the other of these two alternatives. From the long- 
range viewpoint, if either is honestly and mage ge 
enforced the general distribution of the tax load will 
be modified only slightly; but in the short-run, a 
change from one policy to another can effect a thor- 
oughgoing demoralization of industrial and commer- 
cial accounting control over owners’ profits. 
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Illegitimate Administrative Policy 


In addition to these allegedly legitimate policies of 
tax administration there is the policy (which is not 
perhaps considered legitimate by any tax adminis- 
trator but which is, nevertheless, sometimes adopted) 
of enforcement of the letter of the law in respect of 
political enemies and no enforcement, or partial en- 
forcement, of the law as applied to political support- 
ers. It would seem that business enterprise 
would unanimously condemn this approach 
to tax administration problems, and yet not 
only is it tolerated in considerable measure 
but it is actually demanded by a very sur- 
prising proportion of business men. True, 
it is not demanded as a general policy in 
business circles; but it is requested as a 
matter of dealing with individual enter- 
prises, frequently without a blush from the 
individual making the request. Such a 
policy can only undermine fair competition 
in business and can be defended on the 
basis of no sensible long-range considera- 
tion. Such an administrative policy, even after 
it is adopted, renders effective accounting 
control of owners’ profits an impossibility 
because of instability of administrative 
policy in respect of various owners or in 
respect of the same owners at various times 
and under a varying group of conditions. 

Next to facetious personal administration on the 
basis of political favoritism, the most disastrous 
policy of tax administration for industrial accounting 
control of profits is one involving inadequate admin- 
istrative effort. This may take a number of forms. 
In the first place, although there may be adequate 
legislative provision for administrative support, the 
money may be dissipated on incompetent employees 
or wasteful procedures. In the second place, the 
policy may result from refusal of the legislature to 
make sufficient provision for the support of tax ad- 
ministration. For example, enforcement of corpora- 
tion income taxes depends on thorough audits of a 
large number of businesses. If there is no provision 
for competent auditing of such businesses, then cor- 
porations are invited to take chances and in conse- 
quence to reduce long-range tax liability on the one 
hand, or, on the other, to incur heavy penalties and 
thereby to increase unexpectedly the total claim 
asserted by government. Here, as in the case of a 
partisan administration, the effect is to render ac- 
curate estimate of tax liability, and consequently good 
accounting control over profits, an impossibility. 

It will be observed that, as between the first two 
administrative approaches outlined, disaster for ac- 
counting control lies in shifts from one to the other 
or from one of these policies to one of improper or 
inadequate administrative effort. In the case of the 
last two possibilities, that is the practice of making 
partisan political decisions and inadequate administra- 
tive effort, the impossibility of accounting control is 
an off-shoot of the instability resulting from the policy 
itself. To eliminate effective accounting control over 
profits it is not necessary to change administrations ; bas- 
ing decisions on partisan considerations or inadequately 
enforcing taxes, by changing the treatment of one busi- 

ness as compared with the other, effects the disaster. 
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Tax Policy in Kentucky 


The policy of the Kentucky Department of Rev- 
enue is averse to such uneconomical shifts as will pre- 
clude adequate accounting control over industrial 
profits. It believes fundamentally in a stable tax 
legislation policy and has consistently indicated this 
belief to political leaders. It also believes in adhering 
to the policy of tax administration which has been 


“One of the most fundamental aspects of governmental 
finance is accurately predicting the revenues which will be 
available through taxation. 
stable tax program, both with respect to economic policy and 
with respect to administrative policy, it cannot accurately fore- 
cast the income which can be anticipated. This job at best is 
very difficult, depending as it does in the case of many of our 
more refined taxes, on the ups and downs of business pros- 
perity, over which government can exert only limited influence 
and over which state or local government, by modification of 
its own policies, can effect still less change.” 


Unless the state can maintain a 


prescribed by the General Assembly and which does 
not involve substitution of the judgment of the Com- 
missioner of Revenue or of any other officer or em- 
ployee in the Department for the judgment which has 
been exercised by the General Assembly. Even within 
this restriction there is sufficient scope for the exer- 
cise of good judgment to entertain all of the officers 
and employees for which financial provision has been 
made. This necessary exercise of discrimination in- 
volves both the application of the law to border-line 
problems where valuations are not important and the 
exercise of intelligent judgment in cases where valua- 
tion problems are inevitable, as in the case of all prop- 
erty taxes, all income taxes, and all death taxes. At 
the moment, therefore, although there has been ex- 
treme pressure from individual businesses to adopt a 
policy of partisanship, the gravest immediate danger 
in respect of tax policy in Kentucky as it affects ac- 
counting control of private profits lies (a) in the 
possibility of erratic tax legislation, and (b) in the 
danger of a continued policy of inadequate financial 
support of tax administration. In so far as business 
is concerned with accounting control over its profits 
it has a fundamental stake in the situation as respects 
the state revenue plan and also as respects federal 
taxation. 

Finally, attention should be directed to the fact that 
the policies toward stability which have been dis- 
cussed in relation to private business enterprise are 
well-nigh identical with those which in this particular 
respect will be most conducive to the well-being of 
government. The first reason for this, of course, is 
that state prosperity depends directly on business 
prosperity. Whatever is good for industrial and 
business activity in general is normally good for the 
state itself. 





























































































































































































































































































HE deliberations of those who improved Form 
1040 in 1937 (very creditably, too) are not avail- 
able to me. So far as | know, my suggestions 

for simplifying the return form are original. 

The return form must: (1) facilitate verification 
by the Treasury Department, (2) be simple and 
unambiguous in preparation, and (3) yield data for 
statistics. 

As to the statistics, their value is in setting future 
tax rates to produce needed revenue. In my opinion, 
the worth of the statistics is slight for various rea- 
sons: new taxpayers arise each year and old ones die; 
taxpayers marry and have children and get divorces, 
and in other ways affect their exemptions and credits ; 
incomes in surtax brackets are shifted into higher or 
lower brackets by inheritances, trusts, and gifts; tax- 
payers buy homes and claim taxes paid thereon as 
deductions, though the same amounts paid as rents 
were non-deductible; ad infinitum. This weakness is 
real and cannot be prevented. 


At present, too, different taxpayers report like items 
under different captions; the statistics would be clearer 
if like items were reported alike—this can be very 
nearly accomplished. Once accomplished, I will ad- 
mit the value of total figures of the separate items, 
and of the net income. The present figures of total 
income and total deductions (lines 12 and 19, Form 
1040) are only intermediate and, in my opinion, worth- 
less because composed of a conglomerate of unrelated 
items,—note, for example, that the figure of total in- 
come often contains “red” figures, notably capital 
losses, business and partnership losses, and rents. 

I submit a return with schedules (see below) 
and comments. The schedule letters are in a column, 
for ready reference as intended on the proposed return. 

The first requisite (mentioned above) of a return is 
to “facilitate verification by the Treasury Depart- 
ment.” The main feature of the proposed form is that 
all income is required to be entered in the “income” 
column, and all deductions in a “deduction” column. 
Where a class of items may result in both gains and 
losses, each will be separately reported. This will be 
apparent from the discussion. 


On line 1, Salaries, will be reported compensation 
for services, without deductions for expenses—these 
will be reported on line 9 and explained by the tax- 
payer in Schedule A. Line 3, Interest on Corporation 
3onds, is an exception to the extent that interest ac- 
crued at date of purchase is an offset to coupon interest 
collected. (Note that for verification purposes, the 
printed “x” in the “deduction” column could be re- 
moved, and the Department could require gross coupon 
income in the “income” column, the “deduction” column 


” 





* Certified Public Accountant, San Francisco. 
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being used for reporting the purchase of accrued 
interest.) 

On line 5, Other Interest, will be reported both the 
income item and the expense item, each in full. On line 
6, Income From Partnerships and Fiduciaries, will be 
reported, separately, (when there is more than one 
partnership) the total of “black” figures in the income 
column and “red” figures in the deduction column— 
these will not be “netted.” On lines 7 and 8, Rents 
and Royalties, and Receipts from Business or Profes- 
sion, will be reported the gross amounts received, less 
perhaps any refunds—but expenses as such will be 
reported on line 9. If it is necessary (statistically) to 
determine net rents and royalties, or net business in- 
come, the printed x’s would be removed from lines 1, 
7,8, and the expenses distributed to those lines in the 
deduction column. 


On lines 10 and 11, Capital Gains and Losses, will 
be reported the totals of all transactions which give 
rise to taxable gains, and separately, capital losses, 
instead of the net difference, as at present. (As an 
example of the results of “netting” gains and losses, 
see the fraud case of Goldberg v. Commissioner, CCA-7, 
July 15, 1938, 384 CCH par. 9439.) By this is not 
meant that the selling prices are entered in “income” 
and the costs in “deductions,” but only that gains and 
losses are not combined and confused. 


On line 13, Taxes, will be reported all deductions of 
this class,—and on line 16, Depreciation and Deple- 
tion, will be reported all deductions of this class. This 
is a modification of the present practice of deducting 
these from rents or business income, or as separate 
items, optionally. On line 17, Other Income and De- 
ductions, will be reported any miscellaneous items, 
but not “netted.” 


Except as a base for earned income credit, line 19 
is of no particular significance; neither is line 18, ex- 
cept to derive line 19. A re-definition of earned in- 
come credit would eliminate both. Lines 20 and 21 
eliminate two of the present schedules. Line 23 cor- 
responds to the present surtax net income—it is the 
only significant total. The computation of tax is not 
illustrated. 

The second requisite (mentioned above) of a return, 
“simple and unambiguous in preparation,” is not met 
by the schedules of the present form. Those who fre- 
quently prepare returns will agree, I am sure, that it 
is difficult to report the many dissimilar transactions 
of taxpayers in the schedules provided. Proof of this 
may be had by the fact that so many returns need 
schedules pasted or otherwise attached. 


I suggest one blank page in the proposed return— 
Schedule A. The instructions will require the tax- 
payer to furnish minimum information in explanation 
of the income and deductions, but each taxpayer will 
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use his own judgment in detailing his transactions, 
except as to Schedules B to E. 


Schedule B might be headed: 


Tax Paid 
Corporation Dividends Interest at Source 


For little known corporations, addresses would be 
required. Receipts claimed to be non-taxable should 
be listed and explained. The heading “tax paid at 
source” will probably be necessary if enforcement is to 


be had of J. T. 3175, 1938-12-9247, 383 CCH 6177. 


No particular changes are suggested as to Schedules 
C, D, E, from the present Schedules B, F, E. 


Tax Return 
Item Sched. 
No. No. Income Deductions 
oer i reste ile Cee iy aed $ $ 
ee ee ee rere er 
Interest on Corporation Bonds........ 
Taxable Interest on Gov’t. Obl........ 
Other Interest Received or Paid..... 
Income from Partnerships and Fiduci- 
NN ne Sehr, Shbees Cor eteverp rear RaLat 
Rents and Royalties ..... . 2... eiceccsss 
Receipts from Business or Profession. . x 
Expenses Applicable to Items 1, 7, 8.. 
Capital Gains and Losses—Short Term 
Capital Gains and Losses—Long Term 
RN ce csicsrerssitvarevecane.s Sa. sxais.e ane 
NE on onorsks 2 ve oinieridhe ectah sya bow hes 
Losses by Fire, Storm, Etc........... 
eee eee ee 
Depreciation and Depletion........... 
Other Income and Deductions........ 


Auntwhd 
ARAM 


bad 


SHIP >> POSS > Srawdy 
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19 Income—net of line 18.............. $ $ 
20 Personal Exemption: 
ee ee ae 
Married ...... monthe......... x 
State name of spouse and where return 
was filed: 


nw 


2 ‘Names of Relation- 
Dependents Age ship Months 


nn eK 


22 TNE ck sce Sng tan elke ene a Nee ene 


23 Taxable Income—net of line 22.......$ $ 


Projected New Rules for Appeals from the 
BTA and the Processing Tax 
Board of Review 

(Continued fom page 400) 


in those jurisdictions where the parties print excerpts 
from the record in their briefs and no separate printed 
record is provided. 


Original Exhibits 


Original exhibits, as heretofore, may be sent up as 
such, without incorporating them in the record. Pro- 
vision is made for a short record for the purpose of 
a motion to dismiss, or other preliminary motion. If 
the respondent should decide that the petitioner has 
taken his appeal too late, he can get a short record 
from the Board of Tax Appeals, merely covering the 
facts necessary to his motion to dismiss on that ground, 
and the preliminary matter could then be taken care 
of in the Circuit Court of Appeals before the merits 
are considered. Cross appeals are provided for in the 
familiar way. 


Printing 

After the case gets to the Circuit Court of Appeals 
the court determines what is to be printed, and how. 
What happens to the case after it gets to the Circuit 
Court of Appeals is within the jurisdiction of the 
Circuit Court, and the rules of that court would have 
to be consulted in connection with that. They have 
already indicated that there may be some divergence 
of rules in respect to printing. Uniformity has not 
reached the point where we can get the court to adopt 
a uniform method of printing, a uniform time for 
filing briefs, etc. 


Processing Tax Board 


The third rule proposed deals exclusively with the 
Processing Tax Board. There has to be a separate 
rule for that Board, because of statutory provisions 
which make impossible the adoption of the same rule 
as used for the Board of Tax Appeals. 


The party seeking a review shall file a petition in 
the Circuit Court of Appeals, rather than in the 
Processing Tax Board. The contents of the petition 
conform to the petition filed in the Board of Tax Ap- 
peals, and the confirmed copy of the petition is served 
by the petitioner. It will be recalled that under the 
Board of Tax Appeals procedure the clerk of the 
Board does the serving, but, in the Processing Tax 
Board cases, the statute requires that service be made 
by the petitioner upon the opposing party, whether it 
be the Commissioner or the taxpayer. Thereafter the 
record is filed in the Circuit Court of Appeals in ac- 
cordance with the statute. 


Apparently there is some difficulty or some doubt 
as to how much of the record shall be filed from the 
Processing Tax Board. The statute requires that a 
transcript of the record upon which the findings and 
decision are based shall be sent up, and there is much 
doubt as to whether that means that the entire record, 
every shred of evidence, and every document intro- 
duced be transmitted to the Circuit Court of Appeals. 
If the rules do require that, it will be a tremendous 
mechanical job, for some of those records will be very 
large and cumbersome. Under the statute the appel- 
late courts may provide rules as to records on review, 
and there is some thought that the Circuit Courts of 
Appeals may construe the record as that particular 
part of it upon which the particular findings com- 
plained of are to be considered. Until those questions 
are decided, it seems well to merely require that a 
record in conformity with the statute be sent up. 

A duplicate copy of the record is required such as 
is required in the Board of Tax Appeals cases. 

That is the complete rule with respect to the 
Processing Tax Board, and you will see that the rules 
are very concise, for they borrowed so much from 
the rules of civil procedure. 

The rules which were suggested by this commit- 
tee to Judge Parker proved perfectly agreeable to 
him, and his Court adopted them verbatim on March 

15, and he suggested to the other Circuit Courts of 
Appeals that they adopt them. If they do, we will have 
obtained the uniformity for which we have been looking. 
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Lewis Gluick, C. P. A., Shop-Talker 


The Taxpayer’s Victory 


The Shoptalker is adopting the vertical pronoun 
for this by way of emphasizing to all readers that any 
opinions expressed are strictly his own. There is no 
use disguising that “Sinbad” in last month’s Shop 
was the Shoptalker himself. And I got my cruise. 
The call came most unexpectedly; I had just seven 
hours in which to get aboard the cruiser Savannah, 
and made it. As I left, the Missus said, “How are 
you going to get shoptalk during your cruise,” and 
I answered, “I don’t know, but I'll get it,” and I 
certainly did. It isn’t tax decisions; and judging from 
the papers I’ve seen there have not been many; but 
to the rank and file of the taxpayers it is a great deal 
more pertinent. 

Take the first ten days spent on the cruiser. I’ve 
never been in such a ship. It has things for comfort 
of personnel such as even a man with twenty-two 
years in, had not expected, and would make the pre- 
war sailor believe he was dreaming. Downright 
luxurious, some might say. Yet I heard confidential 
talk of efficient shooting at the last battle practice 
that was just as incredible as aluminum battens in 
rat-free storerooms. The ship cost the taxpayers 
seventeen million dollars, to the contractor; and with 
added equipment must stand at twenty million; but 
she’s worth it. 

Out on her own, a single ship, she would not be of 
much value; but in company with her sister ships, 
and they in company with the older and heavier mem- 
bers of the family, the nation has a mighty good de- 
fensive investment. We all hope it may never be 
needed; like the total disability clause in modern life 
insurance policies; but it’s darn comforting to know 
that it is there, and useful; not a boondoggle. 

We steamed out of the Hudson early the morning 
of May 18, and made a leisurely—and very cold—run 
to Boston behind the flagship Philadelphia. We lay 
at the Army base pier until the following Monday 
morning, and on Sunday several thousand taxpayers 
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swarmed over the ship. Other cities may not like it, 
but the fleet admires the way New York police 
handled the crowds. I got ashore Saturday evening 
to visit some old friends in Center Newton. 

The run down to Norfolk was a bad one for the 
skipper. It was reduced speed in a bad fog nearly 
all the way, so that it was Wednesday morning be- 
fore we anchored off the Naval Operating Base. And 
that run was another comfort to the taxpayer. Not 
that he knew about it but he ought to. The Navy 
sets a very high standard of efficiency in fuel con- 
sumption. The taxpayer’s money must not be wasted. 
But Captain Giffin let the point scoring on mere fuel 
consumption go; keeping on full power, though using 
less than half; in that fog he might need every ounce 
of steam all of a sudden for backing. What is a few 
hundred barrels of oil compared to the safety of a 
$20,000,000 investment? 

At the operating base I saw some of the most mod- 
ern and efficient buildings and equipment for handling 
stores that anyone could want, but plans are made for 
better. Compared to proven waste on some govern- 
ment projects, the ordnance storage and repair shops 
are an antidote for the taxpayer’s headache. Nothing 
that can be efficiently used again, is scrapped. And 
when any rifles are scrapped they are scrapped. They 
become a mass of metal whose origin is “unguessable’”’ ; 
no enemy nation or even a gangster could use it. 


On May 26, the Savannah steamed for the Canal, 
so I was transferred to the Ranger for the completion 
of my training period—four days. 


This latter ship, in case you don’t know, is an air- 
craft carrier, and her size, and vast open spaces, left 
me gasping for hours. She did no cruising, being laid 
up for overhaul; but I cruised miles inside of her. 
Her planes had all been beached, for they cannot be 
kept aboard during a repair period in the Navy Yard, 
so that the spaces seemed even larger. Here is an- 
other good investment of the taxpayer’s money; 
though again, if isolated, it would be of small value. 
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How much is one part of your auto engine worth, 
detached from the car? At the Navy Yard I met 
one of my war-time skippers, now Admiral Simons, 
commandant of the Yard. 

So far I have talked about ships. Now for the 
factor that really makes them of value; the men who 
man them. Of course, I’m likely to be prejudiced. 
But show mea finer lot of men! You taxpayers, who 
see them ashore at rare intervals, having themselves 
a noisy good time, cannot realize the amount of really 
hard work they do. And just consider this. Virtu- 
ally every government department has had one or 
more pay increases in the last six years; the Army, 
Navy, Marine Corps and Coast Guard have had no 
increase in sixteen years. But the cost of living has 
gone up for their dependents; and everything they 
buy ashore costs more, so savings out of pay are 
more difficult; sometimes impossible. The Navy has 
recently found it necessary to increase the term of 
first enlistments from four to six years, to overcome 
the shortage of trained men, and failure to re-enlist ; 
but speaking as a taxpayer, and not as a Naval Re- 
serve, I think a general pay increase, if only 10%, 
would be better. 

The cost of feeding these men is low when all fac- 
tors are considered. It ranges from forty-four to 
fifty cents per day in the larger ships; slightly more 
in the smaller ones. It’s the best food obtainable, even 
if cooks do sometime spoil it, just as in your own 
home; and the men get all they want. When a man 
starts work, at six a. m:, he wants more breakfast at 
seven-thirty than a man just getting up at that time. 

As to direct tax matters, I could not completely 
escape them. The Boston newspapers were full of 
local taxation articles; mostly protests against the 
high local rates in most of Massachusetts. The Nor- 
folk papers carried solemn warnings to their readers 
to pay city and state taxes on June first to avoid pen- 
alties, etc. Nor could I even escape shoptalking. The 
Ranger was having a court martial of an enlisted man 
accused of theft; and a civilian witness was brought 
aboard to testify. He turned out to be a public ac- 
countant named Hargreaves, and we had a fine chat 
about auditing procedure while he waited for the 
court to reconvene. Incidentally the Navy rules for 
auditing its activities could be put into any text with 
profit to the student; the insistence on taking inven- 
tories is notable. Civilians like me can find many 
valid objections to doing so in commercial practice, 
but the Navy is nevertheless right; an audit without 
an inventory isn’t a true audit. 

Footnote on the discipline angle. The Ranger has 
a complement of 1400; its brig will hold six; it held 
two when I saw it. There’s not much wrong with a 
crew like that. The United States Navy is one “De- 
cision for the taxpayer.” 


From the Norfolk Virginian Pilot of May 27 we 
quote: 

“At last the White House and Congress have agreed on the 
abolition of deterrent taxes; to enjoy the abolition all that 
will be necessary is to discover a way to make corporation 
profits on which not to pay non-distribution penalties.” 

Another item we heard in Virginia was that the 
General Counsel for the Commonwealth had ruled 
that incorporated dealers or distributors for oil com- 
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panies are responsible for their own payroll taxes. 
Most dealers and some distributors had been held 
employees, hence the oil companies were responsible. 
But a corporation cannot be an employee. Nice work 
for the lawyers who specialize in new incorporations. 
And whether the state gets its money in payroll or 
corporation taxes, the taxpayer keeps right on paying. 
(CCH Unemployment Service, Va. { 8043.) 


The American Institute of Accountants published 
on May 13 a 252-page book of proceedings at its Cin- 
cinnati Convention. Part IV, 33 pages is devoted to 
taxation, and belongs in every tax library. There is 
also a lot for the taxman in’ Part V, Social Security. 


W. A. Ferguson, lawyer of Montclair, N. J 


. con- 
tributes the following: 


“The Middle West Utilities Company went into reorgani- 
zation in 1932, and in November, 1935, the final plan of re- 
organization was approved by the court. Stockholders of 
the company received in exchange in certain proportions, 
stock of a new company formed under the reorganization 
proceedings, to wit: Middle West Corporation. 

“Up to February 13, 1936, the stock of the Middle West 
Utilities Company was bought, sold and quoted on the New 
York Curb Exchange and after the reorganization was ap- 
proved the stock of the Middle West Corporation was bought 
and sold and quoted on the Chicago Stock Exchange as well 
as on the New York Curb. 

“As a holder of the Middle West Utilities Co. stock I 
received in exchange therefor shares of the Middle West 
Corporation stock and sold the same in 1936. In my income 
tax return for that year I showed the loss which was occa- 
sioned by the sale. 

“In 1935 or 1936, in the case of Horning, 35 BTA 897 
(374 CCH § 7130), the Board of Tax Appeals held that the 
Middle West Utilities stock was not worthless in 1932, but 
in November, 1938, the Board of Tax Appeals in the Peabody 
case (384 CCH { 7689) reversed the Horning case and decided 
that the stock of the Middle West Utilities Co. was worth- 
less in 1932. 

“There appears to have been a special ruling made by 
Guy T. Helvering, Commissioner, in a letter to Middle West 
Corporation, January 27, 1937, which refers definitely to the 
reorganization of the Middle West Utilities Co. and ruled 
that the reorganization was within the terms of the Revenue 
Act and that gain or loss should be predicated in the usual 
manner of an exchange of stock for stock. 

“It now appears that the loss which I took in 1936 has 
been disallowed upon the ground that the Peabody case in 
November, 1938, declared that the Middle West Utilities 
Co. was worthless in 1932. It would seem to follow that 
any stockholder who did not take his loss in that year is 
considerably out of pocket. 

“T doubt very much if many holders of Middle West 
Utilities Co. stock considered the same worthless prior to 
1936, in view of its sale on the various exchanges and there 
are probably many stockholders who have or will suffer 
quite a loss by reason of their failure to claim that the stock 
was worthless in 1932. 

“It may be that the Commissioner of Internal Revenue 
has the authority to declare that the Peabody decision of 
November, 1938, is not retroactive. As it is an anomalous 
situation I present it for comment or discussion in your 
magazine.” 


Some nice family squabbles are disclosed in three 
consecutive Board of Tax Appeals memorandum 





A 1919 inventory is the chief subject of the Kelly 
case (394 CCH { 9498), decided by the U. S. District 
Court, District of Massachusetts. The material was 
goat skins. The taxpayer was the goat; he lost. 

When you sue for refund, have the same grounds 
as you made in your claim. Schantz (394 CCH { 9515) 
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didn’t, and the U. S. District Court for Southern Ohio 
said that the suit cannot be maintained. 


Students’ Department 


The following question was given on the Auditing 
Examination in over thirty states on May 11: 

Q. The department of internal revenue has disallowed 
the deduction from taxable income of: 


1. The expenditure of $200 to rehabilitate a truck that 
had been completely written off. 

2. The amount of $100 written off in connection with 
another truck. This truck had been retired from service and 
turned in as a part of the purchase price of a new truck. 
After deducting the depreciation reserve and the trade-in 
allowance the above $100 remained as part of the debit bal- 
ance in the automobile account and was written off as a loss. 

Explain why these deductions were disallowed and indi- 
cate what entries should be made to give effect to the decision. 

A. 1. The $200 expenditure was like the purchase of a 
new truck. The mere fact that it made an obsolete truck 
useful did not change the result. Perhaps some of the $200 
was really for minor repairs, but the major part must have 
been for reconstruction. Regardless of the Regulations, how, 
logically, can one repair a non-existent thing? (See Law, 
Sec. 24 (3), 391 CCH f 341.) 

2. This is an arbitrary matter, promulgated by and insisted 
upon by the Bureau of Internal Revenue. Regulations 101, 
Art. 112 (b) (1) (392 CCH $721). The $100 is a logical loss, 
but the Regulations require that it be added to the cost of 
the new truck, and thus written off over the latter’s life. 

Trade-ins are definitely costly to taxpayers, and dealers 
are definitely delinquent in that they: 


fa) Are too frequently not familiar with the Regulations. 
(b) When they are, they do not pass on their knowledge 
to customers. 


The best results taxwise, are obtained by selling the used 
vehicle for cash; then the loss is complete and fully deduct- 
ible. This last paragraph is our opinion, not part of the 
required answer. 


The case of tax exemption for churches can be 
argued indefinitely. For those opposed here is a good 
case. A church official had been mildly chided for 
the entire lack of system in accounting for its 
funds. “We don’t need anything more,” replied the 
churchman. “We aren’t responsible to anybody but 
ourselves; we are tax-exempt.” But the bonding 
companies and most public accountants can tell too 
many stories of embezzlements by trusted and pious 
treasurers. A good bookkeeping system, regularly 
audited, is not a preventive of larceny, but it is a pow- 
erful deterrent; and makes detection more prompt. 
Tax returns would help. 


Notes 


The Second Circuit has affirmed the Meredith Wood 
case (394 CCH $9550). The trust instrument pro- 
vided for an automatic reverter to the grantor and 
so income of the trust was not income to him. 

Taxpayers who suffered from last September’s 
hurricanes are granted some relief by G. C. M. 21013 
(393 CCH J 6315). 

One of our valued contemporaries characterizes the 
Centennial Oil decision by the District Court, Northern 
District of Texas, on May 17, (394 CCH $9535) as 
“weird.” It certainly seems to go contrary to Sec. 112 
(b) (6) and 27 (g) of the law, but it cannot be ignored. 
Circuit Court of Appeals might affirm it. 

Weston Vernon, tax specialist of a large New York 
law firm, recalls our attention to the Fleming case, 303 
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U. S. 493 (384 CCH J 9216). It has been the opinion 
of many tax men that partners on a calendar year basis 
got an advantage by having the partnership on a fiscal 
year basis. The advantage was large in proportion 
to how early in the year the partnership closed its 
books. But the delay in paying the tax may be ex- 
pensively offset by death dissolving the partnership, 
and making each partner return, in his return for one 
year, partnership profits for more than a year. In the 
case cited it was sixteen and one-half months. With 
surtaxes what they are, it may be well to advise some 
clients to adopt a fiscal year the same as their firm’s. 


We have just finished acting as auditor for a fra- 
ternal organization which held its convention in 
New York City. The organization itself is tax- 
exempt. But the members “griped” plenty about the 
high price of food on top of which the city imposes 
a 3% tax on restaurant checks of over $1.00. Well, 
they voted to come to New York! 


The June Journal of Accountancy has an article on 
“Taxation in Britain” by F. B. Makin. Also an edi- 
torial on “Double Taxation.” 


Very belatedly we note the tax feature of the May 
issue of Fortune. Briefly it is a symposium of opinions 
of representative men, with recommendations for im- 
proving our national tax structure. If you have a 
dollar to spare you may still be able to get a copy. 
It’s worth it. 


The following comes from the New York Sun: 


“Concord, N. H., June 10, (AP) The Legislature enacted 
the wrong tobacco tax bill into law and New Hampshire 
officials studied possible means today to correct the situation. 

“Maryland Morse, Legislative Counsel for Gov. Murphy, 
who signed the measure without noting the error, expressed 
confidence that the Legislature would act swiftly to remedy 
the mistake. 

“Attaches of the Governor’s office, in the absence of the 
Chief Executive, also said that the error could be corrected 
easily by amendments, which, they added, probably would 
be introduced in the House and Senate next Tuesday. The 
amendments, they said, would bring the bill ‘in line with the 
intent of the Governor.’ 

“Members of the Governor’s staff explained that the Legis- 
lature debated the proper bill, but that the clerk of the Ways 


and Means Committee sent the wrong bill to the engrossing 
committee. 


“William J. Neal, of the New Hampshire Grange, detected 
the fact that the act, which levies a 15 per cent tax on tobacco 
products sold in the State was not the one which included a 
section directing that the revenues—estimated at about 
$1,000,000 a year—be used to reduce realty taxes by abolish- 
ing the annual $1,200,000 State levy. Knowledge of the error 
came less than forty-eight hours after Gov. Murphy signed 
the bill with an expression of pleasure that he had been able 
to carry out a campaign pledge to cut realty taxes.” 


Short Circuit 


For the first time in history, a judge of the Federal 
Circuit Court of Appeals has been convicted of bribery. 
The Second Circuit handles more tax cases than any ap- 
pellate court save, possibly, that for the District of 
Columbia. The entire legal profession is agog over 
the possibilities inherent in the Manton case. Will all 
decisions in which he participated be voided? Obvi- 
ously not. But suppose his was the deciding vote. 
Maybe. Pending the result of the appeal, tax men 
should take all Second Circuit cases cum grano salts. 
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IN CURRENT LEGAL PERIODICALS 





INHERITANCE TAXATION AND 
POWERS OF APPOINTMENT 


John F. Thompson, Member of the Wisconsin 
Bar 


1939 Wisconsin Law Review, March, 
p. 254-284 


A power of appointment is defined as a 
“power created or reserved by a person 
(the donor) having property subject to 
his disposition enabling the donee of the 
power to designate, within such limits as 
the donor may prescribe, the transferees 
of the property or the shares in which it 
shall be received.” 


_ At common law powers were classified 
in several different ways: general or spe- 
cial powers, powers simply collateral, or 
powers coupled with an interest. A gen- 
eral power is one which the donee may 
exercise in favor of whomsoever he pleases, 
even himself. A general testamentary power 
is One exercisable only by will but may 
be exercised in favor of any one, even in 
favor of the donee’s estate. A special or 
limited power is one which the donee may 
exercise only in favor of a restricted group 
which is designated in the instrument cre- 
ating the power. 


By common law theory the donee was 
merely the agent of the donor in selecting 
the remaindermen. His appointees acquired 
their title from the donor and through the 
instrument creating the power and not from 
the donee nor through the instrument exe- 
cuting the power. When the donee of the 
power fails to exercise it, the property goes 
to the parties indicated by the donor to 
take in default of an appointment. 


Under the inheritance tax acts it is often 
very important to determine whether there 
has been an exercise of the power as dis- 
tinguished from an omission or failure to 
exercise the power. For example, the fed- 
eral act and several of the state acts impose 
a Succession tax only upon the exercise of 
a power, 

Many states now have statutes which 
Provide that property subject to a general 
Power of appointment is to be considered 
as a fee simple in the donee in respect to 
the rights of creditors and purchasers. 

In the case of a special power any con- 
tract entered into between the donee and 


the objects of the power concerning the 
manner in which the donee is to exercise 
the power is void and the promisees may 
not enforce the contract. Any appointment 
made in fulfillment of a contract to appoint 
is void. 

In the case of a general power of ap- 
pointment any contract to appoint is valid 
and enforceable for it merely amounts to 
an exercise of the power. 


The first state inheritance tax laws con- 
tained no provisions specifically taxing the 
exercise of a power of appointment. The 
tax under these acts was imposed on the 
property of a decedent passing by will or 
intestate laws. 

In the case of powers both created and 
exercised after the passage of the inherit- 
ance act, a tax was imposed on the entire 
value of the property in the donor’s estate. 

The original Federal Estate Tax Act 
contained no provision providing for spe- 
cial treatment of property passing pursuant 
to a power of appointment. The courts 
held that the general provisions of the act 
did not include property passing pursuant 
to the execution of a power. 

f a general power of appointment is 
created by will and then is exercised by 
will, the property subject to the power is 
taxed once in the donor’s estate and again 
in the donee’s estate. 

Under the federal act the exercise of a 
limited or special power is not subject to 
a tax. Under section 302f only property 
over which a decedent enjoyed a general 
power of appointment must be included as 
part of his gross estate for tax purposes. 
As a result there has been a great deal of 
litigation to determine the distinction be- 
tween limited and general powers. The 
statute itself offers no definition of the 
term “general power.” The federal courts 
have now established that the test of whether 
a power is general is whether or not the 
objects or beneficiaries are restricted or 
limited. 


LTHOUGH the courts unanimously up- 

held the constitutionality of taxing the 
exercise of powers which were created prior 
to the inheritance tax acts, they differed on 
the constitutional question involved in taxing 
the nonexercise of a power which was cre- 
ated prior to the enactment of such acts. 
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The leading case on the constitutionality 
of taxing the nonexercise of a power which 
was created prior to the effective date of 
the inheritance tax act is Matter of Lansing, 
182 N. Y. 238; 74 N. E. 882. In this case 
the donee appointed the property to the 
one who would have taken in default of 
the appointment. The appointee declined 
the appointment, and elected to take under 
the donor’s will. Despite this election the 
tax officials levied a tax on the appointee. 
The New York Court of Appeals held that 
that part of Section 220(6) imposing a tax 
on the nonexercise of a power created prior 
to the enactment of the inheritance tax act 
was unconstitutional, in that it purported to 
levy a transfer tax when in fact the only 
transfer was one which took place prior to 
the passage of the act. 


T HE other leading case on the constitu- 

tionality of taxing the failure or omis- 
sion to exercise a power created prior to the 
passage of the tax act is Minot v. Stevens, 
207 Mass. 588; 93 N. E. 973, which is a 
Massachusetts case interpreting a law prac- 
tically identical to Section 220(6) of the 
New York statute. As the Massachusetts 
act was copied from New York after Matter 


of Lansing was decided, the Massachusetts 


court felt that they were not bound by the 


New York decision, as a legislature could | 


hardly be presumed to adopt a judicial in- 
terpretation that would render their act 


nugatory. The Massachusetts court held 


that nonexercise was equivalent to exer- 
cise, as the donee up to his death had con- 


trol of the property and by failing to exercise | 
the power he in fact did make a choice : 
of remaindermen as much as though he © 


had actually appointed someone. 


The Wisconsin court in Montague v. State, 


163 Wis. 58, rejected the Lansing case and 
adopted the position of the Massachusetts 
Supreme Court. 


The United States Supreme Court has not : 
passed on this question, but in view of its . 


decision in Saltonstall v. Saltonstall, 276 U. S. 
260; 48 Sup. Ct. 225, this court will prob- 
ably hold that a state may tax the non- 
exercise of a power whether it was created 
subsequent or prior to the enactment of 
the inheritance tax act. In the Saltonstall 
case the settlor not only reserved a life 


estate but also the right of revoking his : 
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grant of the remainder interest. The Court 
held that the remaindermen only enjoyed a 
contingent interest and the coming into pos- 
session and enjoyment would be taxed even 
though the trust was established prior to 
the effective date of the tax act. It is 
almost impossible to distinguish this case 
from the case of the nonexercise of a power 
which was created before the tax act was 
enacted. In fact the court in the Salton- 
stall case called the power of revocation a 
power of appointment. 


LTHOUGH all of the cases involving in- 

heritance taxation of property passing 
pursuant to a power of appointment are 
not in agreement, the general rule of taxa- 
tion in the donor’s estate is as follows: 


A tax is imposed upon the donee based 
upon his life estate in the property and the 
remainder interest is taxed at the highest 
or lowest rate possible, according to the 
particular statutory provisions for taxing 
contingent remainders. The tax on this 
remainder interest is payable out of the 
corpus of the property transferred. 

The same procedure is followed and the 
tax imposed is the same whether the prop- 
erty passes pursuant to a general or a spe- 
cial power of appointment. The fact that 
the donee fails to exercise the power is of 
no significance; the same tax is levied as in 
the case of .the exercise of the power. 

These results are unsatisfactory in two 
respects. First, the rule that on the death 
of the donee application must be made in 
the estate of the donor for refund of the 
tax paid on the remainder interest causes 
unnecessary litigation. 

The second unsatisfactory result of the 
present rules is that no distinction is made 
between general and special powers. The 
donee of a special power can not contract 
to appoint to one object rather than an- 
other; nor may he in any other way take 
advantage of his power of appointment. 

In order to meet this objection a distinc- 
tion should be drawn between general and 
special powers. Under the Federal Estate 
Tax Act property passing subject to a gen- 
eral power is taxed twice. In the case of 
the special power, the same net tax might 
be imposed as is imposed under the present 
law. On the death of the donor, levy a tax 
against the donee based on his life interest 
in the property. The chief difficulty which 
would arise in making this distinction be- 
tween general and special powers, is in 
finding an adequate definition for a general 
power. It seems impractical to formulate 
a definition that would cover a power to 
appoint to any person of the Caucasian 
race or to any of the donee’s heirs or 
relations. The rules laid down by the Fed- 
eral Courts in applying the Estate Tax Act 
are as workable as any that can be found. 
A general testamentary power is included 
asa general power but if the power is lim- 
ited in any way as to the persons who may 
be appointed the power is special. 

























































































































































































































































































































































































POWERS OF APPOINTMENT AND 
THE FEDERAL ESTATE TAX 
Erwin N. Griswold, Professor of Law, 

Harvard Law School 
52 Harvard Law Review, April, 1939, 
p. 929-960 
“The power of appointment is the most 


efficient dispositive device that the ingenu- 
ity of Anglo-American lawyers has ever 
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worked out. 
increase.” 


of the power of appointment; and perhaps 
it might fairly be said that one of its 


greatest successes today is in its encounter 


with the federal fisc. When one remembers 
that powers of appointment are most likely 
to be used in sizable estates, it becomes 
apparent that the impact of modern taxa- 
tion has helped to bring powers to an even 
greater importance than is ordinarily asso- 
ciated with this “most intricate labyrinth 
in all our jurisprudence.” It is not surpris- 
ing that the tax gatherer has encountered 
difficulties in dealing with a device so com- 
plex that it covers the whole gamut from 
no interest at all to complete ownership. 


The modern federal estate tax became 


effective on September 8, 1916, but the stat- 
ute then enacted did not make any specific 
reference to powers of appointment. 

The first Regulations which were issued 
under this statute made no reference to 
powers; but a few months later a Treasury 
decision was announced which provided 
specifically that “where a decedent exer- 
cises a general power of appointment as 
donee under the will of a prior decedent 
the property so passing is a part of the 
gross estate of the decedent appointer.” 
This set the stage for a decision of the 
Supreme Court which was not long in ap- 
pearing. In United States v. Field, 255 U. S. 
257, the Court held that property passing 


under the exercise of a general power of 


appointment was not taxable. The conclu- 


sion was based on the ground that the 


general power did not “vest any estate in 
the donee”; and, more particularly, that 
the property appointed by the donee was 
not “subject to distribution as part of his 
estate” as the statute was construed to 
require. 


N THE Revenue Act of 1918, a new para- 

graph was added to the section defining 
the gross estate so as to make it specifi- 
cally applicable to powers. 


To the extent of any property passing under a 
general power of appointment exercised by the 
decedent (1) by will, or (2) by deed executed in 
contemplation of, or intended to take effect in 
possession or enjoyment at or after, his death, 
except in the case of a bona fide sale for a fair 
consideration in money or money’s worth. 


This paragraph of the law has remained 
in force for twenty years without substan- 
tial change. There is little or no clue to 
the meaning of this paragraph to be found 
outside of the words which it contains. 

There can be no doubt as to the consti- 

tutional validity of this statute, although 
the Supreme Court has never passed on the 
precise question. Earlier decisions of the 
Court sustaining the validity of state taxes 
under similar circumstances have appar- 
ently been regarded as sufficient to set the 
matter at rest. 
Questions of construction of the statute 
have not been so easily disposed of. These 
divided chiefly into three classes, each con- 
cerned with one of the essential words used 
by Congress. 

The statute is applicable only to property 
“passing” under the exercise of a general 
power of appointment. The question of 
the effect of this word was involved in the 
famous case of Helvering v. Grinnell, 294 
U. S. 153, which is the only case under 
Section 302(f) which the Supreme Court 


Its use is definitely on the 
These Gladstonian words are 
offered as an introduction to this survey of 
powers of appointment under the federal 
estate tax. For none can deny the efficiency 
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has decided in all the twenty years since 
its enactment. 

In the Grinnell case the appointees ex. 
pressly elected not to take under the power, 
It does not seem that this is necessary to 
the result. If the basis of the case is that 
nothing “passed” because the appointee 
already had an interest which simply was 
not taken away by the exercise of the 
power, that consequence is just as true 
whether the appointee elects or not. 

Two types of questions remain which 
may cause some difficulty in the applica- 
tion of the Grinnell case. The first is raised 
where there is an appointment in part toa 
person who would have taken in default 
of appointment, and in part outside the 
class. 

The other type of question which has 
arisen is where the remainder in default of 
appointment is contingent rather than vested. 
But whatever the contingent remainder- 
man has, he keeps as long as the power is 
not exercised against him; his interest be- 
comes vested by reason of the donee’s 
death, and not by reason of the exercise 
of the power. 


THE next requirement of the statute is 

that the power be a general power. The 
statute gives no definition of a general power, 
and, there is no light on this question in 
the legislative history. The earliest Regu- 
lations provided that “A general power is 
one to appoint to any person or persons 
in the discretion of the donee. Where the 
donee is required to appoint to a specified 
person or class of persons, the property 
should not be included in his gross estate.’ 
For many years the only change i in this = 
the insertion of a guarded “Ordinarily” 
the beginning of the first of the aio 
sentences. The questions which have in 
fact arisen have had to be decided without 
much help from these Regulations. 

A number of cases have dealt with the 
question of the effect of a state law in de- 
termining whether a power is general with- 
in the meaning of the taxing statute. Thus 
the Board has referred to statutes of New 
York and other states which define a power 
as general only where it embraces the en- 
tire fee. 

Although the statute is applicable only 
to general powers, there is one situation 
where a tax may result from a special power, 
either exercised or not exercised. This is 
the case of a power reserved in favor of 
the donor of an inter vivos transfer, or 
what might be called a self-created power. 
In such a case if the power is special, Sec- 
tion 302(f) does not catch it; but the trans- 
fer will ordinarily be within Section 302(c) 
or (d) as one “intended to take effect in 
possession or enjoyment at or after death,” 
or one in which the enjoyment is subject 
to change through the exercise of a power 
“to alter, amend, revoke, or terminate. 
The leading case on this point is Commis- 
—_ v. Chase National Bank, 82 F. (24) 
TS?Z. 

The last requirement of the statute is 
that the power be “exercised” by the dece- 
dent. Where the decedent leaves a will 
purporting to exercise the power, there is 
small room for question. The chief diffi- 
culty arises where the donee’s will makes 
no reference to the power but does include 
a general residuary clause purporting to 
dispose of all the donee’s property. 

A matter which does involve great dif- 
ficulty in considering this question is the 
proper application of the conflict of laws. 
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merits and consequently would cease to be- 
lieve that a vigorous contest would yield 
substantial reductions solely by force of 
such vigor. 

If the preliminary conference did not dis- 
pose of the controversy, the Commissioner 
would notify the taxpayer by registered 
mail of the proposed deficiency and of the 
opportunity to file a protest, containing in 
writing and under oath, (a) the grounds 
of protest, item by item; (b) the relevant 
facts, including both the evidentiary and 
the ultimate facts; (c) a list of relevant 
documents, books, papers, etc., with a de- 
scription sufficient to identify them and 
their whereabouts; and (d) the names and 
addresses of persons having knowledge of 
the facts stated in the protest, together with 
a brief statement of their connection with 
the transactions involved. The filing of 
such a protest would be followed by an 
informal conference in the field, thus elimi- 
nating the delay and unfamiliarity with the 
facts that now often result from removal of 
the case to Washington. 

Such a protest procedure would incor- 
porate into the deficiency procedure a re- 
quirement somewhat similar to that now 
present in refund cases. 

The suggested protest procedure, by re- 
quiring the taxpayer who is in full posses- 
sion of the facts to disclose them, should 
correct the ineffectiveness of those ninety- 
day letters that must often be issued at 
present by the Commissioner without his 
having an adequate knowledge of the facts 
upon which to formulate the deficiency. 

The requirement of a protest and findings 
of fact would operate to force an early dis- 
closure of the facts, either in the protest it- 
self or in the informal conference preceding 
it, because of the taxpayer’s knowledge that 
the facts would later have to be disclosed 
in any event. 


F THE Board of Tax Appeals is to be- 

come what its name signifies, an agency 
limited to the consideration of the precise 
issues on which taxpayer and Commissioner 
disagree, its review should not be complicated 
as at present by the injection either of new 
issues or new facts. 

Once the tax liability of a taxpayer fora 
particular year has been questioned, either 
in the course of normal investigation by the 
Commissioner or in response to a claim for 
refund, the consequent consideration of his 
return should be conclusive as to his entire 
tax liability for that particular year. After 
such determination any further deficiencies 
or refund claims should be barred regard- 
less of the non-expiration of the statute of 
limitations. 
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A decentralized Board of Tax Appeals is 
made imperative by the current decentral- 
ization of the Bureau of Internal Revenue. 
Under the new procedure for the Bureau, 
which should be completely effected by the 
middle of 1939, the administrative con- 
sideration of a case, including the issuance 
of the ninety-day deficiency letter, will take 
place entirely in the regional office. This 
decentralization of the government’s staff 
will have an effect upon the geographical 
spread of the tax bar. The cumulative ef- 
fect of these factors upon the trial of cases 
before the Board must necessarily be an 
increase in the place of Board action. The 
large number of cases in regions such as 
New York and the Pacific Coast would 
seem to require the attendance of a Board 
Member throughout the year. Similarly, 
the Bureau, and perhaps the tax bar, will 
probably continually urge that the frequency 
of circuit hearings in the other regions 
should be increased. As a result of these 


developments Board hearings in Washing- 


ton should dwindle to a handful of cases, 
except in so far as Washington may be a 
regional office. All this points to the need 
for a decentralized Board. The proposed 
transfer of refund jurisdiction from the 
localized District Courts to the Board 
would be still another factor making de- 
sirable decentralization of the Board. 


HE nation could be divided into five 

districts, and from a center in each district 
a Board Division of three members would 
travel to various cities in its district to hold 
hearings. In order to expedite the disposi- 
tion of cases, hearings could be held by a 
single member, but he would be required to 
consult with the other two members in the 
Division prior to the issuance of a decision. 
Each division would have jurisdiction over 
petitions filed by taxpayers whose returns 
were filed in the collector’s office within its 
tax district. At the same time provision 
would be made for cases in which no return 
was filed or in which the taxpayer filed his 
petition in the wrong district, so that the 
work of the Divisions would not be delayed 
by jurisdictional difficulties. The decision 
of the Division would become the decision 
of the Board, without any further review by 
the full membership of the Board. The 
Divisions would thus in effect be separate 
boards having exclusive jurisdiction within 
their own districts. Decentralization of the 
Board would thus be accomplished without 
imperilling uniformity of decision. 





1See ‘‘Decentralization of the Bureau of In- 
ternal Revenue”’ at page 403. 


/~ 


July, 1939 


As decentralization of both the Bureau 
and the Board would broaden the jurisdic- 
tional base and permit tax cases to be fully 
considered and heard in the various local- 
ities, centralization of appellate review ina 
single court would be practicable. 

The creation of a single Court of Tax 
Appeals would make it possible effectively 
to coordinate the Board of Tax Appeals 
with the judicial system. The present 
Board of Tax Appeals, although the “court” 
of original jurisdiction for most tax con- 
troversies, is in no way administratively co- 
Ordinated with the federal judicial structure. 
Supervision of the functioning of the Divi- 
sions of the Board by the Court of Tax 
Appeals would serve to provide for the 
Board the same type of supervision now 
existing in other parts of the federal judicial 
system. The integration of the Board of 
Tax Appeals with both the judicial structure 
and the administrative system could be 
completed by having the rules of procedure 
of the Board prescribed jointly by the Chief 
Justice of the Court of Tax Appeals and 
the Secretary of the Treasury. 


7 HE proposed Court of Tax Appeals 

could be established by the creation ofa 
new judicial tribunal. If it is not thought 
desirable to increase the number of federal 
courts, the Court of Tax Appeals could be 
obtained through an enlargement of the 
jurisdiction of the Court of Appeals for the 
District of Columbia. 


The existing machinery is powerless to 
stop the loss of revenue resulting from the 
uncollectibility of about 11 percent of the 
deficiencies determined by the Board. This 
situation could be corrected by requiring 
the taxpayer to post a bond or other secur- 
ity to guarantee the collectibility of the tax 
before filing a petition with the Board. In- 
stead of a bond not to exceed double the 
amount of the deficiency in question, now 
required on appeal to the Circuit Courts of 
Appeals in lieu of payment of the deficiency 
determined by the Board, the bond would 
not exceed the amount of the deficiency in 
question, excluding interest, and the tax- 
payer would be allowed to pay the tax or 
to post other security in preference to filing 
a bond. Provision could likewise be made 
that the Board in its discretion could waive 
the requirements of a bond or other security 
when it seemed clear that the government 
would incur no loss as a consequence. This 
procedure would insure the collection of the 
deficiency from the taxpayer, and at the 
same time relieve the calendar of the Board 
by discouraging appeals filed solely to 
secure delay in assessment and collection. 


Mortgagors’ Losses: Capital or Ordinary? 
(Continued from page 389) 


on the mortgage debt, acquires all the estate or interest 
that the mortgagor had.’® There is, to be sure, nothing 
in any mortgage laws to prevent him from musing 
and dreaming about it. In his subconscious mind the 





4 Wood v. Goodfellow, 43 Cal. 185; California Title Ins. & Trust 
Co. v. Muller, 3 Cal. App. 54, 84 Pac. 453; 3 Jones on Mortgages, 
1791, 1793. The intimation in the Freihofer case that the mort- 
gagor retains some title in the property after he has sold it subject 
to the mortgage is wholly unsupported by the case cited on that 
point, Hartman v. Ogborn, 54 Pa. 120. The Hartman case, decided 





mortgage could become a garden, and he could see 
himself lolling there, and later, just to satisfy an 
annoying debt, proudly selling the property. Cruel, 
indeed, it would be for him to awake and find that a 
tax had been levied upon his dream. Even so it would 
be if the imagery of conveyance in which is clothed 
the final peace treaty between mortgagor and mort- 


gagee should determine that event to be a sale. 


in 1867, interpreted a statute enacted in 1705 and held that under 
that statute a foreclosure proceeding was one entirely in rem, except 
that technical notice, satisfied by two nihils, was required to the 
mortgagor and persons claiming under him. By the clear weight 
of authority, as indicated in the textbook cited above, not even 
notice to the mortgagor is required unless a deficiency judgment 
against him is desired in the action. 
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STATE TAX CALENDAR 


1939 AUGUST 


SUN. MON, TUE, 


1939 © 


y 
D. THU. FRI SAT. y 
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ALABAMA 
August 1 
Automobile dealers’ reports due. 
August 10-—— 


Aleoholic beverage reports due from distrib- 
utors, wholesalers and retailers. 
Automobile dealers’ reports due. 
August 15—— 
Gasoline tax report due from carriers, trans- 
porters and warehouses, 
Lubricating oils tax reports due from carriers, 
transporters and warehouses, 
Motor carriers’ tax under 1932 Act due. 
August 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax report and pay- 
ment due. 
Gasoline tax report and payment due. 
Lubricating oils tax report and payment due. 
Sales tax reports and payment due. 


ARIZONA 
August 15——— 
Gasoline tax reports and payment due. 
Gross income reports and payment due. 
Motor carriers’ reports and taxes due. 
August 25——— 
Motor fuel carrier’s report due. 


ARKANSAS 

August 10-——— 

Alcoholic beverage report and tax due. 

Franchise taxes due. 

Natural resources severance tax report and 

payment due. 

Natural resources—statement of purchase due. 
August 15——— 

Sales tax reports and payment due. 
August 20——— 

Gasoline tax report and payment due. 


CALIFORNIA 
August 1—— 
Gasoline tax due. 
August 15——— 


Gasoline distributor’s report due. 
Manufacturers, rectifiers and industrial alcohol 
dealers’ reports due. 

Personal income tax (second installment) due. 
Use fuel tax and report due. 
August 20—_ 

Beer and wine report and tax due. 

Gross receipts tax due from motor carriers. 


COLORADO 


August 19 —— 
Motor carrier’s report and tax due. 
August 15——— 


Coal mine owner’s report due. 


3 a 
O31 xe a> id 





Coal tonnage tax report and tax due. 
Income tax (second installment) due. 
Sales tax reports and payment due. 
Service tax reports and payment due. 
Use tax reports and payments due. 
August 25 
Gasoline distributor’s statement due. 





CONNECTICUT 


August 1 
Gasoline tax due. 
August 15—— 
Corporations organized between July 
December 30—reports and fees due. 
Gasoline tax report due. 
Motor carriers’ gross receipts tax due. 
August 20—— 
Alcoholic beverage tax report and payment 
due. 





1 and 


DELAWARE 


August 15—— 
Alcoholic beverage report due from importers 
and manufacturers. 
Gasoline tax report due from filling stations. 


August 31—— 
Gasoline tax and report due from distributors. 
Gasoline tax report due from carriers. 


DISTRICT OF COLUMBIA 


August 1 
Bank gross earnings tax due. 
Gas, electric and telephone companies’ report 
due. 
August 10—— 
Alcoholic beverage reports due from licensed 
manufacturers, wholesalers and retailers. 
Beer report due from licensed manufacturers 
and wholesalers. 
August 15—— 
Beer tax due. 
August 31—— 
Gasoline tax report and payment due. 





FLORIDA 


August 10—— 
Alcoholic beverage reports due from manu- 
facturers and dealers. 
August 15—— 
Alcoholic beverage reports due from carriers 
and transporters. 
Chain store gross receipts tax reports and pay- 
ment due. 
Gasoline tax report and payment due. 


GEORGIA 


August 10—— 
Tobacco wholesale dealers’ report due. 
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| August 15——— 


Malt beverage tax report and payment due. 


‘August 20-——— 


Gasoline tax report and payment due. 


IDAHO 
August 10—— 
Beer dealers’ report due. 
August 15—— 


Electric power companies’ report and tax due. 

Gasoline tax report and payment due. 
August—Second Monday—— 

Car company reports due. 


ILLINOIS 


August 10—— 
Mileage tax due from motor carriers. 
August 15—— 
Alcoholic beverage 
housemen. 
Alcoholic beverage reports of manufacturers 
and importing distributors—last day to 
make. 
Public utilities report and tax due. 
Sales tax report and payment due. 
August 20—— 
Gasoline tax report and payment due. 
August 30—— 
Gasoline tax report due from transporters. 


report due from ware- 


INDIANA 
August 1—— 
Alcoholic vinous beverage tax due. 
August 15—— 


Alcoholic vinous beverage tax due. 
Bank share tax report due. 
Banks and trust companies’ intangibles tax 
report due. 
Carriers’ gasoline tax report due. 
Malt products tax due. 
August 20—— 
Bank share tax due. 
Banks and trust companies pay intangibles 
tax. 
Building and loan association’s intangibles 
tax report and payment due. 
August 25—— 
Gasoline tax report and payment due. 


IOWA 
August 1 
Corporation report—last day to file. 
August 10—— 
Carriers’ gasoline tax report due. 
Class ‘‘A’’ permittees make beer tax report 
and payment. 
Motor carriers’ ton-mile report due. 
August 15—— 
Motor carriers’ ton-mile tax due. 
August 20-—— 
Gasoline tax report and payment due. 
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KANSAS 
August 10—— 
Malt beverage report and tax due. 
August 15—— 
Carriers’ gasoline tax report and payment 
due. 


Compensating tax report and payment due. 
Motor carriers’ gross ton-mile report and tax 
due. 
August 20—— 
Sales tax report and payment due. 
August 25—— 
Gasoline tax report and payment due. 


KENTUCKY 
August 1—— 
Bank deposits tax due. 
Bank, trust company, and real estate insur- 
ance company reports due. 
Corporation report of stock- and bondholders 
due. 
August 10—— 
Alcoholic beverage blenders’ and rectifiers’ re- 
ports due. 
Alcoholic beverage reports due. 
Amusement tax report due. 
Cigarette tax report due. 
Refiners’ and importers’ gasoline tax report 
due. 
August 15—— 
Motor vehicle fuel (other than gasoline) re- 
ports due. 
Passenger carriers’ mileage tax due. 
Public utilities’ gross receipts tax reports and 
payment due. 
August 20 
Oil production tax report and payment due. 
August 31—— 











TAX ES—The Tax Magazine 


MARYLAND 


August 1 
Bank share tax due. 
Franchise tax due from domestic ordinary 
business and foreign corporations. 
Property taxes assessed by State Tax Commis- 
sion due. 
Utilities gross receipts franchise tax due. 
August 10—— 
Additional tax on whiskey due. 
Admissions tax due. 
Cosmetics tax due. 








August 31—— 
Beer tax report and payment due. 
Gasoline tax report and payment due. 


MASSACHUSETTS 
August 10—— 
Alcoholic beverage tax report and payment 
due. 
August 31 





Gasoline tax report and payment due. 


MICHIGAN 


Dealers’ and transporters’ gasoline tax report | August 1—— 


and payment due. 


LOUISIANA 
August 1—— 
Pipe line transportation tax due. 
Public utility license tax due. 
Wholesalers of tobacco—reports due. 
August 10 





Importer’s gasoline tax report and payment 
due. 

Importer’s kerosene tax report and payment | 
due. 


Importer’s lubricating oils report due. 

Light wine and beer importer’s report due. 
August 15 

Carrier’s gasoline tax report due. 





Carrier's kerosene tax report due. | 


Carrier’s light wines and beer report due. 
Carrier’s lubricating oils report due. 


Intoxicating Mquor manufacturer's and deal- | 


er’s report due. 
Wholesaler’s tobacco report due. 








August 20 





Dealer's gasoline tax report and payment due. 


Dealer’s kerosene tax report and payment due. 

Light wine and beer manufacturer’s and deal- 
er’s report due. 

Lubricating oils tax due; dealer’s report due. 

New Orleans sales tax report and payment 
due. 


Petroleum solvents report due. 
Sales tax reports and payment due. 


MAINE 

August 1 

Gasoline tax due. 
August 10—— 

Manufacturers and wholesalers of malt bev- 

erages report due. 

August 15—— 
Gasoline tax report due. 





| 
| August 1 


| August 10 





Gas and oil severance tax report and pay- 
ment due. 
August 5 
Carrier’s gasoline tax report due. 
August 10—— 
Detroit city taxes—last day to pay without 
penalty. 
August 15—— 
Detroit property taxes—last day to pay with- 
out penalty. 
Sales tax report and payment due. 
Use tax report and payment due. 
August 20—— 
Distributors’ gasoline tax report and payment 
due. 
August 31 
Last day to pay corporation privilege fees and 
file report. 
Report of non-profit corporations due. 








MINNESOTA 





Railroad's leased freight car report due. 





Wholesalers’, brewers’ and manufacturers’ al- 
coholic beverage reports due. 


| August 15—— 


Interstate motor carriers’ mileage tax due. 
Railroad’s semi-annual gross earnings report 
due. 
August 25 
Gasoline tax payments due. 








MISSISSIPPI 
August 5 
Factories’ reports due. 
August 10—— 


Admissions tax reports and payment due. 
August 15—— 
Gasoline tax reports and payment due. 
Manufacturers, distributors and wholesalers 
of tobacco (engaged in interstate commerce) 
—reports due. 
Retailers, wholesalers and distributors of light 
wines and beer—reports due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
August 31—— 
Foreign insurance company premiums tax— 
semi-annual report and payment due. 
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ugust 25- 
MISSOURI Gasoline 
August 5 Use or | 
Non-intoxicating beer permittee’s report dy due. 
August 15—— 
Gasoline tax reports due. 
Retail sales tax reports and payment due, 
August 25—— August 1— 
Gasoline tax due. State Pp 
due. 
MONTANA August 15- 
August 15—— Additio 
Brewers’ and liquor wholesalers’ tax repor tatior 
and payment due. 
Motor carriers and railroads transporting bee 
into state—reports due. 
Electric companies’ reports and taxes due. 
Gasoline tax reports and payment due. 
August 20—— 
Producers, transporters, dealers and refiner 
of crude petroleum—reports due. 
August 29—— 
Telephone company tax report and payment 
due. 
NEBRASKA — 
ugus 
August 1—— peo 





Petroleum products reports and fees due, 











August 15—— August 2. 
Alcoholic beverage manufacturers and whole NeW * 
sale distributors—reports due. Rage 
Gasoline tax reports and payment due. New ‘ 
Imitation butter report and tax due. turn 
August 3 

Gasoli 

NEVADA Insur: 

August—First Monday tax 
Property tax (quarterly installment) due. Wate! 

August 15—— and 
Carriers’ gasoline tax report due. 

August 
Expr 
rep 
August 
Alco} 
dus 
Carri 
Toba 
po! 
August 

August 25—— Sales 

Dealer’s gasoline tax reports and payment Spiri 
due. Use 
Use fuel tax report and tax due. August 
Dist 
NEW HAMPSHIRE - 
August 1—— 
Gasoline tax due. 

August 10—— A 

Manufacturers’, wholesalers’ and permittees’ — 
alcoholic beverage report due; payment due on 
from permittees. ss 

August 15—— Augus 
Gasoline tax reports due. Gas 

Inte 
NEW JERSEY Tra 

August 10—— a 
Busses in municipalities gross receipts report 

and tax due. 
Interstate busses report and excise tax due. 

August 15 Augu: 
Alcoholic beverage reports due. Pul 
Foreign corporation franchise tax and report fi 

due. u 

August 30—— Augu 
Carriers’ gasoline tax report due. Ad 

August 31—— Cle 
Distributors’ gasoline tax reports and pay r 

ment due. Augu 
Us 
NEW MEXICO Aug 

August 15—— De 

Occupational gross income tax reports and § Aug 

payment due. Ca 

Oil and gas conservation tax report and Pa § Aug 

ment due. F¢ 
Severance tax and report due. 

August 20. G:; 








Motor carriers’ report and tax due. 





939 July, 1939 





















ugust 25—— 
Gasoline tax report and payment due. 
Use or compensating tax report and payment 


Port due due. 


2 on NEW YORK 


August 1——— 
State property tax (semi-annual installment) 
due. 
August 15——— 
Additional tax and report due from transpor- 
iX report tation and transmission companies. 
‘ting beer 


es due, 
ue, 


1 refiners 


Payment 








August 20: 
Alcoholic beverage taxes and reports due. 


August 25 

New York City conduit companies’ taxes and 
reports due. 

New York City public utility excise tax re- 
turns and payment due. 


August 31 
Gasoline tax reports and payment due. 
Insurance companies’ premiums reports and 

tax due. 
Water, gas, electric, etc., companies’ reports 
and taxes due. 


S due, 





id whole 


ue, 





due, 


NORTH CAROLINA 


August 1 , 
Express, pullman, and telegraph corporations’ 
reports and taxes due. 
August 10-——— 
Alcoholic beverage tax and railroad report 
due. 
Carriers’ gasoline tax reports due. 
Tobacco (scrap untied) dealer’s monthly re- 
port due. 
August 15—— 
Sales tax report and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
August 20. 
Distributors’ 
ment due. 





payment 





gasoline tax reports and pay- 


NORTH DAKOTA 
August 1 
Domestic corporation report—last day to file 
and pay tax. 
August 15—— 
Gasoline tax reports and payment due, 
Interstate motor carrier’s tax due. 
Transactions tax report on alcoholic beverages 
and tax due. 





rmittees’ 
ment due 


ts report 
1x due. OHIO 
August 1—— 

Public utility excise tax return due except 
from railroads, street, suburban and inter- 
urban railroads. 

August 10 

Admissions tax report and payment due. 

Class ‘‘A’’ and ‘‘B’’ permittees’ alcoholic bev- 
erage reports due. 

August 15——— 

Use tax on cigarettes and report due. 
August 20—_— 

Dealers’ gasoline tax reports due. 
August 397 ——— 

Carriers’ gasoline tax report due. 
August 31. 

Foreign insurance company 
(second installment) due. 

Gasoline tax due. 


id report 





and pay- 


orts and 


and pay- 


premiums tax 


August 5 


August—Second Monday 


STATE TAX CALENDAR 


OKLAHOMA 


August 1—— 


Foreign corporation capital stock affidavit— 
last day to file. 

Oil, gas and mineral gross production reports 
and payments due. 





Operator’s report of mines (other than coal) 
due. 


August 10—— 


Airport’s gross receipts report and tax due. 
Alcoholic beverage reports and payment due. 


August 15—— 


Gasoline tax report and payment due. 
Motor carrier’s mileage tax due. 
Sales tax report and payment due. 


August 20—— 


Coal mine operator’s report due. 
Diesel fuel oil tax report and payment due. 
Use tax report and payment due. 


August 31—— 


Corporation license tax due. 
Corporation license tax reports—last day to 
file. 


OREGON 


August 10—— 


Oil production tax report and payment due. 


August 15—— 


Corporation license tax—last day to pay. 





Property tax returns—last day for filing. 


August 20—— 


Alcoholic beverage tax report and payment 
due. 

Gasoline tax report and payment due. 

Motor carrier’s report and tax due. 








PENNSYLVANIA 
August 1 
Motor carriers’ gross receipts tax and report 
due. 
Public utility report—last day to file and pay 
tax. 
August 10. 


Importers of spirituous and vinous liquors— 
reports due. 
Malt beverage reports due. 


August 15. 
Manufacturer’s alcoholic beverage tax report 
and payment due. 
August 31—— 
Gasoline tax reports and payment due. 





RHODE ISLAND 


August 10—— 
Gasoline tax due. 
Manufacturers’ alcoholic beverage report due. 
Tobacco products tax report due. 
August 15—— 
Gasoline tax reports due. 


SOUTH CAROLINA 
August 10—— 
Admissions tax report and payment—last day 
to file. 





Last day to file power tax return and make 
payment. 
August 20—— 
Gasoline tax report and payment due. 


SOUTH DAKOTA 
August 1—— 
Motor carrier’s tax due. 
Warehouse reports due. 
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August 10—— 


Employment agency reports due. 

Interstate motor carriers reports and taxes 
due. 

August 15—— 

Alcoholic beverage sales report due. 

Gasoline tax report due. 

Reports of petroleum products transported 
due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 


TENNESSEE 
August 
Cottonseed oil mill report due during month. 
August 1 
Cigarette and tobacco monthly license tax 
reports due. 
Public utility gross receipts report and tax 
due. 
August 10—— 
Barrel tax on beer due. 
Bus mileage report and tax due. 
Carrier’s gasoline tax report due. 
Last day to make alcoholic beverage report. 
August 20—— 
Distributor’s gasoline tax report and payment 
due. 
Freight carrier’s mileage tax and returns due. 
Liquid carbonic acid gas dealers’ reports and 
taxes due. 








TEXAS 
August 15—— 
Oleomargarine dealer’s report and tax due. 
August 20—— 
Gasoline tax report and payment due. 





Natural gas production tax reports and pay- 
ment due. 
Oil production tax reports and payment due. 
Prizes tax reports and payment due. 
August 25—— 
Carbon black production tax reports and pay- 
ment due. 


UTAH 
August 10—— 
Carriers’ gasoline tax report due. 
Liquor licensee reports due. 
August 15—— 
Gasoline tax report and payment due from 
distributors and retailers. 


VERMONT 
August 10—— 
Alcoholic beverage tax reports and payment 
due. 
August 15—— 


Electric light and power companies’ reports 
and taxes due. 
August 31—— 
Gasoline tax report and payment due. 
Last day for domestic banks to pay semi- 
annual installment of deposits tax. 


VIRGINIA 
August 10—— 
Beer dealers’, bottlers’ and manufacturers’ re- 
port due. 


August 20—— 
Gasoline tax reports and payment due. 


WASHINGTON 
August 10—— 
Brewers and manufacturers of malt products 
—reports due. 
August 15—— 
Butter substitutes report and payment due. 
Gasoline tax report and payment due. 
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WEST VIRGINIA 
August 10—— 


Alcoholic beverage tax report and payment 
due. 
August 15—— 
Sales tax report and payment due. 
August 30—— 
Gasoline tax report and payment due. 


WISCONSIN 

August 1 

Income tax (second installment) due. 
August 5—— 

Cold storage warehouse’s monthly report due. 
August 10—— 

Alcoholic beverage tax reports due. 
August 15—— 

Freight line companies’ gross receipts reports 

due. 

August 20—— 

Gasoline tax reports and payment due. 





WYOMING 

August 10—— 

Carrier’s gasoline tax report due. 
August 15—— 

Gasoline tax report and payment due. 

Sales tax report and payment due. 

Use tax reports and payment due. 
August 20—— 

Motor carrier’s report and tax due. 


FEDERAL TAX CALENDAR 
August, 1939 
August 15—— 
Corporation income tax and excess profits tax 


return due for fiscal year ended May 31. 
Form 1120. 
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August 15 continued—— 


Entire income-excess profits tax or first quar- 
terly installment due on returns for fiscal 
year ended May 31. Forms 1040, 1041, 1120, 
1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general exten- 
sion (citizens abroad, etc.) for fiscal year 
ended February 28, with interest at 6% from 
May 15 on first installment. Form 1040 
or 1120, 

Entire income tax or first quarterly install- 
ment due on returns of nonresidents for 
fiscal year ended February 28. Forms 1040, 
1120NB. 

Fiduciary income tax return due for fiscal 
year ended May 31. Form 1041, 

Foreign partnership return of income due by 
general extension for fiscal year ended Feb- 
ruary 28. Form 1065. 

Individual income tax return due by general 
extension for fiscal year ended February 28, 
in case of American citizens abroad. Form 
1040. 

Individual income tax return due for fiscal 
year ended May 31. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
May 31, 1938. Forms 1040B, 1040NB, 
1040NB-a, 1120NB. 

Life insurance company income tax return 
due for fiscal year ended May 31. Form 
1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due. Form 957. 

Nonresident alien individual income tax re- 
turn due for fiscal year ended February 28. 
Form 1040B. 

Nonresident alien individual income tax re- 
turn due (no U. S. business or office) for 
fiscal year ended February 28. Form 


August 15 continued—— 


August 20-—— 


August 31—— 





July, 1939 









Nonresident foreign corporation income ty 
return due for fiscal year ended Februar 
28. Form 1120NB. ; 

Partnership return of income due for fiscy 
year ended May 31. Form 1065. 

Personal holding company returns due {0 
fiscal year ended May 31. Form 1120H, 

Resident foreign corporations and domesti: 
corporations with business and books abroaj 
or principal income from U. S. possession; 
—returns due for fiscal year ended Februar 
28 by general extension. Form 1120, — 

Second quarterly income-excess profits tay 
payment due for fiscal year ended February 
28. Forms 1040, 1041, 1120, 1120H, 11201, 

Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
November 30, 1938. Forms 1040B, 1120NB, 

Stockbrokers’ monthly return of stamp ac. 
count due for July. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended Noven. 
ber 30, 1938. Forms 1040, 1041, 1120, 1120H, 
1120L. 








Monthly information return of ownership cer- 
tificates and income tax to be paid at source 
on bonds due for July. Form 1012. 


Admissions, dues and safety deposit box rent- 
als tax due for July. Form 729. 

Excise tax on electrical energy, telegraph 
and telephone facilities and transportation 
of oil by pipe line due for July. Form 727, 

Excise tax on lubricating oils, fancy wooden 
matches, and gasoline due for July. Form 
726. 

Excise taxes on sales due for July. Form 728. 

Processing tax on oils due for July. Form 932. 

Sugar (manufactured) tax due for July. Form 
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Taxation of Judges’ Salaries 


On May 22, the Supreme Court added another to 
its increasing list of decisions that are history but 
no longer precedent. This result was accomplished 
in its decision in O’Malley v. Woodrough.* The latest 
decision to fall as a result of the instant decision was 
Miles v. Graham.? 


Subject of Controversy 


Judge Woodrough was appointed as a United States 
circuit judge on April 12, 1933, and qualified on May 
1, 1933. Before such dates (on June 6, 1932) the 
Revenue Act of 1932 had been passed. Sec. 22(a) 
thereof provided that the salaries of Federal judges 
taking office after June 6, 1936, should be subject to 
income tax. Judge Woodrough contended that this 
provision was unconstitutional on the ground that 
under Art. III, Sec. 1, of the Constitution the com- 
pensation of judges might not be diminished during 
their continuance in office. This issue, as stated in 
the majority opinion by Mr. Justice Frankfurter, was 
the only one before the Court. It is pointed out in 
the opinion that while the tax involved was for the 
year 1932, the 1936 Act merely carried forward the 
provision of the 1932 Act, and it was therefore the 
earlier Act that gave notice to all judges thereafter 
appointed, and the constitutionality of which must 
be considered. The provision was upheld. 

Judge Woodrough had been a district judge before 
his appointment to the circuit bench but the opinion 


394 CCH f§ 9520. 
1 ustc 7 138; 268 U. S. 501. 





1 
2 





1 (Sugar). 





considers that point irrelevant for the reason that the 
two offices have different statutory origins, are filled 
by separate nominations and carry different salaries. 
Accordingly, the judge took a new office when ap- 
pointed to the Circuit Court. 


Previous Decisions 


Two Supreme Court decisions in the past had con- 
sidered a similar question. In Evans v. Gore ® it was 
held that an income tax could not be imposed upon the 
salary of a Federal judge who took office before the 
enactment of the taxing statute. In Miles v. Graham, 
supra, a similar conclusion was reached on the tax- 
ability of the salary where the judge was appointed 
after the passage of the taxing act. Both decisions 
are considered in the opinion. 


Holding of the Court 


The opinion is brief. Its holding is contained in 
the following paragraph: 


Having regard to these circumstances, the question imme- 
diately before us is whether Congress exceeded its consti- 
tutional power in providing that United States judges 
appointed after the Revenue Act of 1932 shall not enjoy im- 
munity from the incidences of taxation to which everyone 
else within the defined classes of income is subjected. There- 
by, of course, Congress has committed itself to the position 
that a nondiscriminatory tax laid generally on net income 
is not, when applied to the income of a Federal judge, 2 
diminution of his salary within the prohibition of Article III, 
§1 of the Constitution. To suggest that it makes inroads 
upon the independence of judges who took office after Congress 


(Continued on page 441) 
31 ustc J 36; 253 U. S. 245. 
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Proposed Administrative 
Court Review of BTA Decisions 
(Continued from page 402) 


The bill provides that the court may be divided into 
divisions for the purpose of hearing and deciding 
appeals coming before it. It may also be divided by 
the Chief Justice into sections to permit the handling 
of related cases by justices who are expert and experi- 
enced in the subject matter thereof. The justices to 
constitute each section shall be designated with due 
regard for their qualifications by way of learning, ex- 
perience, and special training for the work of the sec- 
tion to which they are assigned. Under this 
provision there would undoubtedly be created a tax 
section of the court to hear appeals coming from 
Board of Tax Appeals decisions. This could only 
mean that appeals on tax cases would be heard and 
expedited by judges trained and experienced in 
tax law. 


Section 3 (d) provides that: 


The decision of any division shall be reduced to writing and 
a copy thereof distributed to the Chief Justice and to each 
associate justice of the court. It shall be reviewed by the 
court whenever, in the opinion of the Chief Justice, such 
review is necessary, or upon the written request of any asso- 
ciate justice. If no review is requested by an associate 
justice or deemed necessary by the Chief Justice, the decision 
of a division shall be deemed the decision of the court and 
shall be final; but, subject to the rules of the court, any party 
of record adversely affected by the judgment may file a 
petition for a review of such decision by the entire court. 

The proposed court is of particular interest to tax 
lawyers because a large majority of the cases that 
would be reviewed by it are tax cases. Based on the 
number of appeals going to the circuit courts of ap- 
peals and the Court of Appeals of the District of 
Columbia during the calendar year 1937 from the 
agencies included in the bill, a total of 359 cases would 
have been appealed to the proposed court during that 
year. Of these appeals 243, or approximately five- 
sevenths, were appeals from the Board of Tax 
Appeals. 

These appeals were distributed among the circuit 
courts of appeals as follows: 


First 13 Fifth 33 Ninth 47 
Second 70 Sixth 35 Tenth 12 
Third 37 Seventh 40 D. €. Ge. 


of Appeals 49 


Based on 40 cases per year as the work of one judge 
it is estimated that the review of these cases required 
the full time of 8 circuit judges as follows: 


Second 2 Sixth 1 DC, Ce. 
Third 1 Seventh 1 of Appeals 1 
Fifth 1 Ninth 1 Total 8 


For the First, Fourth, Eighth and Tenth circuits there 
should be added one-third the time of one judge. 

Based on this study a Court of Appeals of eleven 
judges would seem to be fully adequate to handle the 
appeals coming before it. The idea of having one ap- 
pellate court review of the Board’s decisions instead 
of eleven is sound in principle and would tend to 
expedite the decision of cases on review. Certainly 
it should command the serious attention and merit 
the constructive criticism of the tax bar. 

Not only is the idea of one court to review appeals 
arising from administrative controversies sound but 
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it is becoming increasingly necessary in the building 
up of a uniform body of tax law. Prior to 1924 the 
adjudication of income and estate tax cases in the first 
instance was in the 85 United States District Courts 
and the decisions of those courts were merged with 
the great body of the law and largely lost in the re- 
ports. The Board of Tax Appeals was created in 1924 
as a single tribunal to hear and decide controversies 
in income and estate taxes and only jurisdiction over 
refunds was left with the District Courts. The deci- 
sions of the Board were published and immediately 
became the basis for a real body of tax jurisprudence. 
Since 1924 the Board has published 37 volumes of deci- 
sions which are outstanding: in our field of taxation; 
the “American Federal Tax Reports” of federal court 
decisions have reached 20 volumes ; numerous digests, 
texts, treatises, and tax services have been published 
and today there is a well defined tax jurisprudence 
easily accessible to both the bar and the courts. 


The Traynor Plan 


An interesting plan for administrative improvement 
is proposed by Professor Traynor, of the University 
of California School of Jurisprudence, in the Columbia 
Law Review of December, 1928. The plan is indica- 
tive of the present trend toward efficiency in adminis- 
tration and a more centralized judicial control. The 
plan proposes (1) certain administrative changes with 
a view to facilitate the settlement of controversies 
administratively and thereby reduce the number of 
cases to be judicially determined by the Board of 
Tax Appeals and the courts, (2) a so-called decentrali- 
zation of the Board of Tax Appeals, and (3) the estab- 
lishment of a single court of tax appeals with 
certiorari to the Supreme Court. 

The proposed plan to expedite the administrative 
settlement of tax cases through a change of pro- 
cedure which would not permit any facts or issues to 
be urged before the Board unless urged before the 
administrative authorities, while it might conceivably 
result in a more careful marshaling of facts before 
the administrative authorities, would not, in all prob- 
ability, result in the taxpayer divulging any facts that 
he might think prejudicial to his interests. At the 
present time the issues raised and the facts presented 
at a conference between the government authorities 
and the taxpayers are in most cases substantially the 
same as those presented at a hearing before the Board. 
Administrative changes in policy and procedure would 
no doubt be helpful in expediting settlements, but 
they would not necessarily affect the settlement of a 
greater number of cases because the present administra- 
tive methods are not the cause of the differences 
between the parties or the reason for failure to settle. 

In most cases the reason for failure or delay in 
settlement is bottomed upon conflicts of court deci- 
sions, favorable dicta, the fact that the question has 
not been decided in the court of appeals to which the 
case would go if appealed, or the fact that the ques- 
tion involved has not been adjudicated. It is apparent 
that administrative improvement would lose most of 
its effect under our present system of appellate re- 
view. Its effectiveness, therefore, under the Traynor 
Plan depends upon the establishment of a single court 
of appeals to review tax cases. 
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In our attempt to improve administrative efficiency 
and to facilitate the settlement of controversies by the 
Treasury Department, we can not lose sight of the 
fact that in these controversies the controlling facts 
are peculiarly within the knowledge of the taxpayer 
and that circumstances are continually arising where 
officers charged with the administration of the tax 
laws find it necessary to refuse a compromise and 
submit the controversy to adjudication in order to 
protect the interests of the Government and provide 
for an equal distribution of the tax burden. On the 
whole the administrative departments of the Federal 
Government are doing a good job, and any plan of 
reorganization must recognize that while administra- 
tive machinery built up through years of experience 
may be improved it must not be destroyed. The 
theory that the dealings of government with its citizens 
should be fair and equitable is certainly sound, but it 
may not extend to a disregard of the duty of every 
citizen to bear his just proportion of the burdens of 
government. 





































































































Decentralization of the Board of Tax Appeals 








The proposal of the plan to decentralize the Board 
of Tax Appeals does not square with the general 
theory of the plan which is to encourage settlement 
of controversies, discourage litigation, and aid ad- 
judication, by obtaining uniformity of decision through 
the elimination of conflicts and conflicting dicta by 
adjudication in a single court. 























































Now Ready... . 


CANADIAN 
INCOME WAR TAX ACT 


1939 Edition 


























UTHORITATIVE, complete, this new 
edition brings right down to date the full 
text of the Income War Tax Act of the 
Dominion of Canada. 





















All the changes that have been made in the 
law, including new capital expenditure allow- 
ance provisions are reflected in this new edition. 
The legislative history of each provision is 
covered by carefully edited annotations which 
explain how in terms of taxation periods, past 
and present, the law applies. Includes U. S.- 
Canadian Reciprocal Tax Convention. Indexed. 




















88 pages, 6 x 9, heavy 
paper covers, $1 a copy. 
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The plan proposes to create five Boards of Tax 
Appeals with three members each in place of the 
present Board of sixteen members. These five Boards 
would be located in different parts of the country and 
each one would be ambulatory. They would be en- 
tirely independent of one another and each one would 
be in the nature of a circuit tribunal functioning 


within a prescribed geographical district. Appeals 
from these Boards would be to a single court of ap- 
peals. Clearly such a change, while eliminating con- 
flicts on review of Board decisions, would result in 
conflicting Board decisions and confusing dicta by 
the members of the various Boards. Moreover nothing 
would be gained by such a change and the value of 
discussions within the Board as now constituted would 
be lost. Approximately 90 percent of cases coming 
before the Board are now tried in the field and the 
setting up of local Boards would give no advantage 
to litigants in that respect. 


A straight line is the shortest distance between two 
points and there is no logical reason why we should 
construct and travel around a triangle in administra- 
tive adjudication when we can proceed along a direct 
route. As at present constituted, controversies in 
income, estate and gift taxes go directly to one ad- 
ministrative tribunal, the Board of Tax Appeals. It 
remains to extend that line to a single court of appeals 
to review the decisions of the Board. This will make 
for simplicity in procedure, for uniformity in deci- 
sion, and the more expeditious settlement of tax con- 
troversies by the administrative authorities. The 
author of the plan aptly describes the pattern of the 
tax litigation as: 

“* * * decision by Board of Tax Appeals, decision by the 
Circuit Court of Appeals, denial of certiorari by the Supreme 
Court, extensive litigation to produce a conflict, granting of 
certiorari, and final settlement of the issue. Under the pro- 
posed system, as an issue could reach the Supreme Court 
only through the Court of Tax Appeals, both the Commis- 
sioner and all taxpayers would be forced to acquiesce in a 
decision of the Court of Tax Appeals if certiorari were denied, 
so that denial of certiorari would settle a question instead of 
being an invitation to litigation. The consequent reduction 
in the number of decisions, and hence of precedents, should 
do much to strengthen the uniformity achieved by consolida- 
tion of original jurisdiction in the Board. As Board decisions 
would no longer be jeopardized by the prospect of running 
the gauntlet of eleven tribunals, the disruptive factor of legal 
uncertainty in the administrative stage would largely dis- 
appear, and controversies between taxpayer and Commis- 
sioner would be fewer in number and more readily settled. 
He further observes that the “concentration of ap- 
pellate review of Board decisions in a single court 
would remedy most of the difficulties inherent in the 
present system” of judicial review and the creation 
of such a court “would make it possible effectively to 
coordinate the Board of Tax Appeals with the judicial 
system.” With this suggestion we heartily agree. 





With record breaking appropriations for Navy con- 
struction recently made by Congress, the Foster 
Wheeler Corp. decision is important. (40 BTA —, No. 
1, 393 CCH § 7330.) The Board of Tax Appéals has 
jurisdiction under the Vinson Act. (393 CCH f[ 2284D. ) 
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Double Taxation of Intangibles 


The Supreme Court of the United States, in two 
epochal decisions handed down on May 29, 1939, has 
reopened the gates to duplicate inheritance taxation 
on the transfer of intangibles. Overthrowing the 
commonly accepted theory that only one state can 
levy an inheritance tax on the same transfer, the 
Court, in two five-to-four decisions, has ruled that 
“there are many circumstances in which more than 
one state may have jurisdiction to impose a tax and 
measure it by some or all of the taxpayer’s intangibles.” 


Curry v. McCanless 


In Curry et al. v. McCanless (Dkt. 339), the decedent 
had created a trust of intangibles with an Alabama 
trustee and had reserved a power of appointment to 
dispose of the trust estate by will. Upon her death, 
the States of Alabama and Tennessee both proceeded 
to levy death taxes, the former on the situs theory and 
the latter on the domicile theory. The Supreme 
Court of Tennessee in Nashville Trust Co. et al. v. 
Stokes, et al., 118 S. W. (2d) 228, held that the transfer 
of the trust corpus was subject to death taxes in 
Tennessee, but not in Alabama. On appeal, the U. S. 
Supreme Court held that both states could levy death 
taxes on the transfer. 


Justice Stone, speaking for the majority of the court 
said in part: 


“From the beginning of our constitutional system control 
over the person at the place of his domicile and his duty 
there . . . to contribute to the support of government have 
been deemed to afford an adequate constitutional basis for 
imposing on him a tax on the use and enjoyment of rights 
in intangibles measured by their value . When the tax- 
payer extends his activities with respect to his intangibles, so 
as to avail himself of the protection and benefit of the laws 
of another state . .. a single place of taxation no longer 
obtains It is undeniable that the state of domicile is 
not deprived, by the taxpayer’s activities elsewhere, of its 
constitutional jurisdiction to tax, and consequently that there 
are many circumstances in which more than one state may 
have jurisdiction to impose a tax and measure it by some or 
all of the taxpayer’s intangibles. Shares of corporate stock 
may be taxed at the domicile of the shareholder and also at 
that of the corporation which the taxing state has created and 
controls; and income may be taxed both by the state where 
it is earned and by the state of the recipient’s domicile. 
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Protection, benefit, and power over the subject matter are 
not confined to either state.” 


Graves v. Elliott 


In Matter of Brown, 274 N. Y. 10, the decedent dur- 
ing her lifetime and while a resident of Colorado had 
created a revocable trust with the Denver National 
Bank of Denver, Colorado, as trustee, and had trans- 
ferred certain intangibles thereto. Subsequently she 
changed her domicile to New York where she died in 
1931. An inheritance tax was paid to the State of 
Colorado. The New York Tax Commission sought 
to enforce the collection of a New York tax, but the 
Court of Appeals reversed the order of the Surrogate, 
holding that so far as the provisions of the New York 
Tax Law purport to include the intangible trust prop- 
erty in the gross estate they infringe due process by 
imposing a tax on property whose situs is outside the 
state. On certiorari, sub nom, Graves et al. v. Elliott 
et al., the U. S. Supreme Court reversed the New 
York Court of Appeals and, following the Curry case, 
supra, decided simultaneously, held that both Colo- 
rado and New York could tax the transfer of the 
corpus of the trust on the death of the grantor. 


Comment 


It is interesting to note that the majority opinions 
in both cases were written by Justice Stone, who 
wrote the dissenting opinion in First National Bank of 
Boston v. Maine, 284 U. S. 312, the case which was 
generally accepted as establishing the single death 
tax theory of intangibles. Justices Black, Reed, 
Frankfurter and Douglas, were with the majority. 
Chief Justice Hughes, and Justices McReynolds, 
Butler and Roberts dissented. In both cases, the en- 
tire court agreed that the state wherein the intangibles 
had a situs could levy a tax on their transfer at death. 
The dissenting Justices, however, believed that there 
could be but a single imposition, and that the domi- 
ciliary state had no power to levy a death tax when 
the intangibles had obtained a taxable situs elsewhere. 
Chief Justice Hughes castigated the majority opinion 
in the Graves case, saying: 

“T think that the decision in this case pushes the fiction 
of mobilia sequuntur personam (that intangibles are taxable 
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at the domicile of the owner) to an unwarranted extreme 
and thus unnecessarily produces an unjust result.” 

The equities of state taxation have received a tre- 
mendous set-back as a result of this re-shifting of 
the high-court’s position. The problems of reciprocal 
exemptions, which have lain somewhat dormant for 
the past decade under the single death tax theory, are 
naturally re-opened. Likewise the decisions will have 
a far-reaching significance on the taxation of intangi- 
bles generally, for their repercussions will likely be 
felt under all forms of state and local taxation—death, 
gift, income, and property. 


National Income Dropped 10% in 1938 


The first authoritative estimates of individual in- 
come in the forty-eight states and the District of 
Columbia during the recession year 1938 were released 
recently by the National Industrial Conference Board, 
on the basis of a survey made by its Division of In- 
dustrial Economics. The survey, which includes 
breakdowns of individual income from wages, salaries, 
interest, dividends, rents, royalties, pensions, etc., for 
the nation and for each of the states, by state totals 
and per capita, from 1919 through 1938 will be pub- 
lished shortly by the Board. 

According to the estimates, the American people 
took a 10 per cent cut in income last year, the na- 
tional total falling from $69,400,000,000 in 1937 to 
$62,500,000,000 in 1938. Since the population of the 
country grew by about 958,000 during the year, the 
drop in per capita income was somewhat greater, 
10.6 per cent. 

That declines were general among the states is 
shown by the fact that only one, South Dakota, still 
slowly recovering from the drought disaster, enjoyed 
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an increase, which was only 1 per cent. Income in 
other agricultural states and the District of Columbia 
was relatively well maintained in 1938. At the other 
extreme was the 23 per cent decline in Michigan, 
which reflected a virtual collapse in automobile and 
industrial demand. 


Between the extremes represented by the agricul- 
tural states on the one hand, and Michigan, on the 
other, the degrees of decline varied widely among the 
states. On the whole, income was better maintained 
in agricultural states, particularly in the South, than 
in the industrial areas. The lesser declines occurred 
in Nevada, where government silver and reclamation 
programs have added notably to local income, and in 
Louisiana, Arkansas, Mississippi and Iowa, all of 
which were large per capita beneficiaries of govern- 
ment spending. The largest declines, after that of 
Michigan, were suffered by Ohio, Connecticut, Dela- 
ware, Indiana, Pennsylvania and West Virginia, 
whose losses were between 16 per cent and 14 per cent. 

Income in the state of New York fell from 
$10,637,000,000 to $9,770,000,000, a decline of 8 per 
cent, or less than the national average. The people 
of New York, who number about 10 per cent of the 
population and have a higher cost of living than the 
average for the country, nevertheless received 15.6 per 
cent of the total realized national income received in 
1938. 

Nevada was least important in this respect, its pro- 
portion of the national income amounting to only 
0.1 per cent. Vermont received 0.2 per cent; 0.3 per 
cent was received by Utah, Arizona, New Mexico, 
Idaho, North Dakota, South Dakota, Delaware and 
New Hampshire. 

In 1938, income in the District of Columbia was 
18.5 per cent higher than in 1929, while South Caro- 
lina, North Carolina, New Mexico 
and Louisiana were from 2 per cent 
to 5 per cent above the 1929 level. 
In general, the southern and moun- 
tain states were relatively better off 
than other sections when their in- 
comes are compared with those of 
1929, partly because they were the 
recipients of relatively large federal 
expenditures. The Dakotas and Ne- 
braska, which had not yet recovered 
from the droughts, and the major in- 
dustrial states, fared worst in com- 
parison with their income positions 
in 1929. 

It is pointed out that the sig- 
nificance of per capita comparisons 
cannot always be drawn from the 
figures alone, since a comparable 
standard of living can be maintained 
on a farm or in the South at a far 
lower income level than in a city or 
in the North. City dwellers must 


pay more than double for the same 
major food items that are available 
on farms, and they pay higher rent 
and other expenses because of the 
crowded living conditions. The pop- 
ulation in the North must spend 
more than that in the South for 
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housing, heating, and clothing dur- 
ing the winter season. 

Per capita income for the entire 
country in 1938 amounted to $480, 
while in 1937 it was $537. The 
District of Columbia led last year 
with a per capita figure of $1,065, 
more than double the national av- 
erage. Among the states, New 
York ranked highest in this respect, 
with $748, followed by Nevada, Cali- 
fornia, Delaware and Connecticut. 
Lowest among the forty-eight states 
in per capita income was Missis- 
sippi, with only $201, while that of 
Arkansas was $213. Alabama, South 
Carolina, North Dakota, Tennessee, 
Georgia and Kentucky ranged from 
$219 to $279. 


Revenue Bill of 1939 


As we go to press, the 1939 Reve- 
nue Bill has been passed by Con- 
gress and has been sent to the 
President for executive signature. 

The most important features of the Bill are: the 
scrapping of the last vestige of the undistributed 
profits tax and substituting in its stead a flat 18% tax 
rate On corporations earning in excess of $25,000— 
the existing rates on corporations earning less than 
$25,000 will be continued; elimination of the $2,000 
limitation on capital losses deductible from net income 
and permitting a carry over of operating losses for 
two years; removal of preferential rates to insurance 
companies, banks and China Trade Act corporations. 

The Bill allows financially distressed corporations 
to redeem certificates of indebtedness at below par 
prices without including the difference between par 
and the price paid as taxable income. It also permits 
optional methods of taking inventories on the “last-in, 
first-out” theory and extends the so-called “nuisance” 
taxes and the three-cent postage rate for first class mail. 


Bureau Decentralization Completed 


Treasury Department Press Service No. 17-321 has 
announced the establishment of the Southern and the 
Atlantic Divisions of the Technical Staff of the Bureau 
of Internal Revenue, thus completing the Bureau’s 
decentralization program. 


The Atlantic Division embraces Delaware, Mary- 
land, Virginia, West Virginia, North Carolina, and 
the District of Columbia. The Southern Division in- 
cludes Tennessee, Alabama, Georgia, South Carolina, 
and Florida. 

The headquarters of the Southern Division are 
located at Birmingham, Alabama. Branch offices will 
be maintained at Nashville, Tennessee; Atlanta, 
Georgia; Jacksonville, Florida, and Columbia, South 
Carolina. The Head of the Division is Edward F. Key, 
who has been employed for twenty years in the Bureau 
of Internal Revenue, where he has risen from the ranks 
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to the grade of Senior Technical Adviser. Frank M. 
Thompson, Jr., since 1920 an attorney in the legal branch 
of the Revenue service is the Division’s Counsel. 

The headquarters of the Atlantic Division are 
in Washington, D. C. Branch offices are maintained 
at Wilmington, Delaware; Baltimore, Maryland; Rich- 
mond, Virginia; Huntington, West Virginia, and 
Greensboro, North Carolina. Paul F. Cain has been 
designated as Head of the Division. Mr. Cain entered 
the Bureau of Internal Revenue in 1919 as a senior 
accountant and has been continuously employed in 
the Bureau since that date. The Counsel for the 
Division is Chester A. Gwinn, who has been employed 
as a law officer in the Revenue service since 1920. 

Eight field divisions of the Technical Staff already 
had been established: The Pacific Division—Wash- 
ington, Oregon, California, Idaho, Montana, Nevada, 
Utah, Arizona, Alaska, and the Hawaiian Islands; the 
Chicago Division—North Dakota, South Dakota, 
Minnesota, Wisconsin, Illinois, and Indiana; the Cen- 
tral Division—Michigan, Ohio, and Kentucky; the 
New York Division—New York State; the New 
England Division—the New England States; the 
Eastern Division—Pennsylvania and New Jersey; the 
Southwestern Division—Mississippi, Louisiana, Texas, 
Oklahoma, and Arkansas; and the Western Division 
—New Mexico, Colorado, Wyoming, Nebraska, Kansas, 
Iowa, and Missouri. 


Taxes on Steel Industry 


“The steel industry has been affected in marked 
degree by the large and growing burden of taxation, 
federal, state and local. Taxes per ton of finished 
steel produced have advanced from $2.91 in 1929 to 
$5.18 in 1938—an increase of 78 per cent. 

“The amount paid in taxes by the industry last 
year, which was one of sub-normal production, was 
sufficient to pay the wages of 83,000 employees for one 
year.”—The Index, Summer, 1939. 
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Open Forum Proceedings—A. B. A. Tax Clinic 


(Continued from page 392) 


The Chairman: 


Our procedure in this instance will be a little off of the 
norm. 

At this point we will call on Mr. E. Barrett Prettyman to 
talk to us about some of these ideas in this Traynor Plan, 
and then we will welcome any questions. Everyone knows 
Mr. Prettyman. He was General Counsel for the Bureau 
of Internal Revenue, and, subsequently, Corporation Counsel 
for the District of Columbia, and is now an outstanding prac- 
titioner in the tax field. 


(Mr. Prettyman’s address is reproduced at page 397.) 


The Chairman: 


There is one line in Mr. Prettyman’s address about which 
I got a little confused; that is, as to the decedent. His line 
read, “The death of the patient is not indicated by present 
symptoms.” 

As first, I thought that it applied to the Bureau of Internal 
Revenue, and I was a little cheered by that. Then, I thought 
that it applied to the Board of Tax Appeals, and I was not 
sorry for that. But I finally came to the conclusion, in this 
assemblage of tax lawyers and counsel, that the patient 
Mr. Prettyman was really talking about was the taxpayer. 


I think that the taxpayer will probably be with us for 
some time to come, notwithstanding the symptoms. 

I noticed that Mr. Surrey made some notes as Mr. Pretty- 
man was talking. Mr. Surrey, would you like to ask Mr. 


Prettyman some questions at this time, or make some com- 
ment? 


Mr. Surrey: 


Just one comment. I believe I was misunderstood as to 
the Board of Tax Appeals. I think that Mr. Prettyman gave 
the impression that Professor Traynor was in favor of the 
abolition of the Board, and that proposal has been criticized. 
As a matter of fact, Professor Traynor’s attitude is just the 
opposite. The Board is more to be pitied than criticized. 
He feels that the Board is a very valuable institution and he 
believes that the Board has never been given an opportunity 
to function properly. He does not think that it is able to 
decide effectively five thousand cases a year. His plan is 
designed to enable the Board to get one thousand cases 
a year, and no more than that. 


Professor Traynor never stated that there should be ac- 
quiescence by the Commissioner after an adverse decision of 
one Circuit Court of Appeals if certiorari were denied. Under 
the present system, the Supreme Court denies certiorari not 
because it believes that the decision is correct, but because 
it does not want to examine it. The decision is not of 
paramount importance, and the Court denies certiorari and 
waits until there is a conflict, and, when there is a conflict, 
it grants certiorari, and then quite often, decides differently 
from the first Court. Now, for the Commissioner to ac- 
quiesce under those circumstances would simply mean a 
tremendous loss in revenue. 


There have been instances where two or three Circuit 
Courts have held one way on a subject and where another 
Circuit Court has held differently, and when the case came 
to the Supreme Court it has agreed with the minority Court. 


Mr. Prettyman, I think, misunderstands the proposal with 
respect to the findings of fact. They were intended to be 
a limitation on the Commissioner as to what ‘he could base 
his case upon. There would still be witnesses before the 
Board, and there would still be cross-examination. The 
Board would not have to accept the statement and findings 
of fact as conclusive. If the proposal were as Mr. Pretty- 
man stated, then, of course, I would object to it, and Professor 
Traynor would object toit. The findings of fact are designed 
so that the taxpayer will be able to know what the case 
against him is about, and they will also force the Commis- 
sioner to evaluate that case. 


I disagree with Mr. Prettyman with respect to the con- 
Sstitutional aspects. I believe the proposal is entirely con- 
stitutional If there is any doubt about it, I would make the 
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Court of Tax Appeals the District of Columbia Court of 
Appeals. That Court has a great number of cases other 
than tax cases. 


The Chairman: 


Are there any other questions of Mr. Surrey, or has anyone 
any comments to make with respect to the matter? The 
Chair recognizes Mr. J. S. Seidman of New York. 


Mr. Seidman: 


The core of the Traynor proposal, as I see it, is that the 
formal procedure now implicit in Board hearings be moved 
one step down and made the last stage of negotiation in 
the Commissioner’s office. Anything that accelerates or aug- 
ments formality dampens the enthusiasm with which it might 
otherwise be received. Formality breeds rigidity, irritation, 
and increased cost. The experience of both the Bureau and 
the taxpayer will undoubtedly attest to the virtues of in- 
formality in the administrative stages. There can be no 
objection to any procedure that results in having the parties 
get down to cases more quickly and seriously. Formality, 
however, slows up procedure and is anathema to effective 
negotiation. Mr. Traynor himself points out that seventy 
per cent of the dockets closed before the Board in the past 
few years were closed as a result of informal settlements. 
Yet in all those cases it would have been necessary, under 
the recommended procedure, that the parties go through the 
ordeal, spend the time and energy, and bear the cost of pre- 
paring for trial in fullest detail through the formal protest 
and findings that would perforce be involved. It may also be 
questioned whether the parties would have “gotten together” 
in all the seventy per cent of the cases once they had both 
reached the stubborn and pugnacious “record” stage of their 
controversy. 

The insurmountable confines of the protest and findings 
are not likely to promote good feeling between the parties. 
It is somehow repellent to one’s innate sense of justice to 
find that an adequate defense to a tax action cannot be ad- 
vanced merely because it had not theretofore been presented 
or couched in proper phraseology in some required docu- 
ment. The legalism may be sound, but taxpayers are not 
altogether patient with attenuated subtleties. The same holds 
true on the part of the administrative officials when the gov- 
ernment is on the “short end.” Since, as Mr. Prettyman has 
so well pointed out, successful administration has long been 
recognized to hinge largely on the cooperation of taxpayer 
and government, it is well to avoid, if possible, any source 
of disagreeable infection. 

Take another phase. Today many taxpayers, when faced 
with an additional assessment, prefer to pay on items that 
are controversial and await the outcome of some test case 
while their own is protected by refund claim. That is par- 
ticularly true where small amounts are involved, or with 
estates and trusts that want to wind up. I believe that under 
the recommended procedure, it would be necessary for each 
of these taxpayers to resist payment and litigate to the 
limit, since voluntary payment would be irretrievable. Under 
the proposal, an uncontested additional assessment or a dis- 
allowed and unlitigated claim or protest would put an end 
to any possible future recovery. The inevitable effect of 
such prescription would be a multiplicity of lawsuits and 
appeals, a deferment of payments to the Treasury, and a 
hardship on scores of taxpayers, Even if the Bureau or the 
Board would agree to a policy to hold cases in abeyance 
pending the outcome of controversial matter, such a policy 
could hardly lend itself to complete practical application. 

I am not clear, from the Traynor Plan, whether, once a 
case went to the Board, it would still be permissible for 
settlement to be reached by the parties. To bar settlement 
would be a drastic cloture; yet to leave it available would 
weaken the fibre of antecedent procedure. 

Mr. Traynor suggests, as a means of stopping the loss of 
revenue resulting from the uncollectibility of about eleven 
per cent of the deficiencies determined by the Board, that 
the taxpayer filing a petition with the Board be required to 
post a bond in the amount of the deficiency. 


Mr. James: 
Double the deficiency. 
Mr. Seidman: 


Perhaps double the deficiency. Conditioning an appeal to 
the Board upon the filing of a bond would prove onerous, 
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It would of course aid the government in assuring collection 
of the deficiency, but whereas the bond would be based on 
the amount or double the amount of the deficiency, asserted 
by the Commissioner, Mr. Surrey has pointed out that only 
twenty-five per cent of that amount is what the Board 
has found to be actually payable. Besides, from the taxpay- 
er’s standpoint, posting a bond is almost the same as payment, 
and yet the very purpose sought to be promoted in creating 
the Board was to provide a quasi-judicial mechanism for the 
disposition of tax disputes without need for any payment in 
advance. 

For these reasons it seems to me that the Traynor Plan 
should be reéxamined before being actually launched. 


The Chairman: 
Now, is there any comment by anyone else? 


Mr. Ivins: 
Mr. Chairman. 


The Chairman: 
Mr. J. S. Y. Ivins, of the District of Columbia Bar. 


Mr. Ivins: 


Mr. Chairman, Ladies and Gentlemen: I am not sure 
whether the Traynor Plan contemplates a trial tribunal in 
the Bureau, followed by another trial tribunal in the Board 
of Tax Appeals. 

If there is a real trial in the Bureau, with all of the wit- 
nesses, as well as the documentary evidence, and then the 
same thing is tried over again in the Board of Tax Appeals, 
we have the same situation as we had under the 1924 law, 
where, as one of the circuit judges expressed it, the trial in 
the Board of Tax Appeals were merely a run for luck. It 
was merely a duplication. You tried your case in the Board, 
and if you did not like it, you went back to the District 
Court and tried it all over again. 

Since the trial in the Bureau is not the real trial, with 
some formality, then, we are no better off than we are at 
present, with the conference in the Bureau and then a real 
trial in the Board. 


If it is a real trial in the Bureau, with really a degree of 
formality as to findings of fact, then you have the same 
situation that we had before 1924, which gave rise to the 
Board of Tax Appeals. 


The taxpayer does not like the idea of trying a case before 
a tribunal which is both judge and prosecuting attorney. 


When the Board was first started, Mr. Hamel, the Chair- 
man, made speeches in several parts of the country to ac- 
quaint the country with the functions of the Board. 

It is proper at this point to tell this story. 


A magistrate got off the train at Grand Central Station 
in the old days when seagoing hacks were still navigating, 
and he spoke to a cabman and said, “Will you drive me to 
the City Hall for two dollars?” The cabby said, “Yes,” and 
when he got down to the City Hall, he gave him two dollars 
and a quarter, thinking he was giving him a generous tip. 
The cabman said, “My fare is two dollars and fifty cents.” 
The magistrate said, “I made a bargain with you before we 
started,” and the cabby said, “You give me two dollars and 
fifty cents, or I will bust you wide open.” The magistrate 
gave him two dollars and fifty cents and, as he walked 
across the City Hall park, he passed a policeman, and said, 
“You see that cabman there; get him and bring him before 
me.” The magistrate then went in and got on the bench, 
and presently the cabby had been arrested, and not being 
advised of the charge, for the policeman did not know, 
looked up and saw the magistrate on the bench and he said, 


“Holy Moses, you are the judge and complainant. What 
show have I got?” 


That is the reason the Board of Tax Appeals was formed. 
The taxpayers wanted a tribunal and that was not also the 
adverse party, and here they are going to give us another 
body that will be another adverse party, and have no finality 
to its decision, and, if there is no finality to its decision, there 
is no use in having it at all. (Applause.) 


The Chairman: 


The Chair recognizes Mr. G. Aaron Youngquist of Minne- 
apolis. 














Mr. Youngquist: 


Mr. Chairman, I do not want to make a statement, but 
ask two questions, which I think should be directed to Mr. 
Surrey rather than to the other speakers. 

There seems to be a great deal of confusion about the 
effect of the proposed Commissioner’s findings on the pro- 
test. 

We know, of course, that when the Commissioner pro- 
poses the assessment by the ninety-day letter, the burden is 
on the taxpayer to show that the Commissioner is wrong, 
and what I would like to know is, whether the findings of 
fact that the Commissioner has made gives them greater 
sanctity—gives greater sanctity either to the assessment or 
to the facts which the Commissioner finds as the basis for 
the assessment. 

The other question is this conflict among the circuits, 
which are detrimental, not only to the Commissioner, but 
to the taxpayer as well. 

I have been wondering whether, in view of the fact that 
the circuit courts of appeal decide only a few hundred tax 
cases a year, whereas the Board of Tax Appeals, under the 
proposed procedure, I take it, would decide a thousand or 
more cases a year, and whereas those decisions will be made 
by five separate and independent Boards of Tax Appeals, 
will there be any less conflict or any less confusion, so far 


as the Commissioner and the taxpayer are concerned, than 
exists now. 


Mr. Surrey: 


The answer to the first question is, unquestionably, no; 
the findings of fact will not be deemed final, even though 
supported by evidence. In other words, it will be the same 


as it is today; the taxpayer will have to prove his contentions, 
just as today. 


As to the second point: There undoubtedly would be 
conflict among the five divisions of the Board. However, 
I do not think that such conflict would be as serious as are 
the present conflicts among the Circuit Courts of Appeals. 


Today, the whole difficulty arises from these conflicts among 


the Circuit Courts, produced by the curious system of litiga- 
tion that we have. We have to develop a conflict, otherwise 
the Supreme Court does not pass upon the question, and 
you have to have the Supreme Court pass upon a question 
in order to settle it finally. So, you are caught in a circle, 
where the Commissioner, if he loses in the Ninth Circuit, has 
to litigate in the Second, Third, or Fourth Circuits, so that 
he can get to the Supreme Court. So, I think the criticism 
that this gentleman raises is based upon far different reasons 
than would be present if there were five divisions of the 
Board. 

The conflicts among the divisions could be resolved, how- 
ever, by an appeal as of right to a single Court, and I think 
the fact that the conflicts may be so resolved removes any 
disadvantages that would otherwise result, and leaves only 
the advantages. In other words, I think some conflicts 
among the divisions of the Board would be helpful. 


The Chairman: 


The Chair recognizes Mr. John Townsend, of the Bar of 
the District of Columbia. 


Mr. Townsend: 


Mr. Chairman, I have just two observations to make. As 
members of the bar of the Board, we should prosper if this 
plan goes into effect, for, after all, it gives us more business 
than we could tend to, for whereas, heretofore, any special- 
ist in income taxes has been employed, and a lawyer or 
accountant has been employed to dispose of the case where 
there is a conflict, we will be called in in the initial stage 
to try it out. 

But, speaking for the taxpayer, however, it does not seem 
to me that Mr. Seidman is correct, for we are plotting the 
trial of the case, making the trial of the case necessary, not 
in those few cases that now reach the Board, and whicl 
require litigation, but we are reaching back to the beginning 
for full preparation for trial on every case in which a 
deficiency is proposed. We know by experience that there 
are thousands of those cases which never reach the stage of 
litigation and they are settled. In each of these cases there 
would be the necessary preparation on this detailed protest, 
and the taxpayer would act at his peril by not securing a 
special tax counsel to prepare them in such fashion so that 
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his rights would be protected all the way to the Supreme 
Court. The cost would be a burden, not only on the tax- 
payer, but on the administrative officials, which, it would 
seem to me, would be overwhelming. (Applause.) 


Mr. Cochran: 
Mr. Chairman. 


The Chairman: 


The Chair recognizes Mr. Howe P. Cochran, of Washing- 
ton. 


Mr. Cochran: 


It has not yet been explained to us as to the Plan’s importance. 
At the table where I sat today there were six, and one had 
heard of the Plan and had a good idea of it, he thought, and 
the others had never heard of it. 


Now, we are talking about something here that we do 
not know about, and I first make this inquiry: Are we in 
danger of this great calamity mentioned here? Are we look- 
ing at it, in this great flood of taxation, properly? It seems 
that it was certainly born in the classroom, and, as stated, 
that the idea was born in the classroom and died in the ash 
heap, this plan was born in the classroom. 


I do not really want to be facetious. The harder the road 
for the taxpayer, the better we like it, but, unfortunately for 
us, the taxpayer has now reached the stage of perpetual 
saturation. He has not got enough money to pay us and 
Uncle Sam too, and that is important, for, when the tax- 
payer gets tired of paying taxes, he will stop. 


He may think: Why work any more? He can not pass 
on to his heirs more than eight cents on the dollar under 
our present tax system, and when you figure out that ninety- 
two cents is consumed by income tax, gift tax, and inherit- 
ance tax, and then, if he is going to give us four cents of 
that, he will not feel like working any more. 


There are one hundred and thirty million people in the 
United States, and only four million of them pay taxes. 
Four million of them pay taxes, whereas, in the complaint 
of Mr. Traynor, there are eight thousand cases pending 
before the Board of Tax Appeals accumulated over sixteen 
years, and then they state, “What is the matter with the 
Board of Tax Appeals?” They do not tell, or they do not 
ask, what is the matter with the Circuit Court of Appeals. 
What they do want to do is for us to take this: plan and 
take it to the bottom and deprive the taxpayer of substantial 
justice and say that they want to deprive the taxpayer when 
he makes a little small mistake for him to be taxed, when, 
in all probability, he had a five-cent accountant that made 
out that report, and at that time he did not realize that he 
was hanging himself. 


Mr. Traynor points out that fifty per cent of the amount 
of money that the Commissioner has decided should be 
paid is money never owed. When the Commissioner has 
full swing over the amount, over the whole thing, he wants 
a bond, and when you have ten thousand dollars of alleged 
taxes, he wants you to give a bonding company twenty 
thousand dollars in cash to get a bond. What man can 
afford to pay that fee? 


Now, as to the delay that Professor Traynor points out, 
and he refers to those cases in dispute, and figures a nine- 
year delay. We know that is not the fact. I had a 1937 
case that I have settled already, and we all know that the 
average delay on tax cases is not more than one year, where- 
as we know that litigation in the courts goes on for years 
and years in this fair country of ours. (Applause.) 


The Chairman: 


There seem to have been two questions addressed to you, 
Mr. Surrey. One is, are we in danger, and the second is, 
what is the matter with the Board of Tax Appeals, and with 
the Circuit Court of Appeals? 


Mr. Surrey: 


Professor Traynor has written an article in a law review. 
The view stated in that article is his own, and he did not 
speak for anyone in the Treasury Department. It is simply 
an article written by Professor Traynor, and I think the 
answer to the first question is, no. 


I think that I might answer the observation that things 
born in the class room die in the ash heap by saying that 
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— things born in the class room go to the Supreme 
ourt. 

As to the leaf and the tree, obviously, there are many more 
things to this tax problem than procedure. However, Pro- 
fessor Traynor makes this point: The bulk of the cases, 
eighty-five per cent of them, will not be affected by this 
procedure at all. They will follow the same course as they 
do now. They will be disposed of without any trouble. 

The plan deals with fifteen per cent that do cause trouble. 
Consequently, I do not think it is fair to say that this protest 
procedure will occur in every case. It will presumably 
become necessary only in a very few cases. Professor 
Traynor thinks it will be used in about two thousand cases. 


The Chairman: 


We will now hear from Mr. P. W. Phillips, of the Bar of 
the District of Columbia. ; 


Mr. Phillips: 


There are only a few statements that I would like to 
make. One is that the latest statistics of the Board of Tax 
Appeals that I have seen show six thousand cases in the 
Board of Tax Appeals, with five thousand being filed annu- 
ally, so that, instead of three years’ delay, it would appear 
that the Board of Tax Appeals is probably only twelve 
months in arrears in its cases. 

One point I wish to raise is that it seems that Mr. Tray- 
nor’s plan assumes that the bulk of the cases which are 
delayed in the Board of Tax Appeals necessarily arise from 
disputes with respect to the facts or the failure to pay. 
I question that. I believe that those cases tried before the 
Board of Tax Appeals involve, in a very substantial degree, 
questions of law, which could not have been determined by 
any statement of the facts. 

The next point is a question which I should like to ask 
Mr. Surrey, and that is: Is there any ground for believing 
that fifteen Members of the Board of Tax Appeals, sitting 
in five different cities in the United States, would be able to 
dispose of any more cases than sixteen Members of the 
Board of Tax Appeals sitting in Washington and fifteen or 
twenty other cities of the United States, having their head- 
quarters in Washington? (Applause.) 


Mr. Surrey: 


If the Board were divided into five units, Professor Traynor 
believes that there would be a more expeditious handling 

of the work. A great deal of time is now consumed in con- 
stant travel to all parts of the United States. It may be that 
Professor Traynor is wrong. However, I think that he is 
right in his belief that it would be more expeditious to divide 
the Board into five divisions. 


The Chairman: 


I would like to get along. We have a number of people 
here to talk, and we have to get out of this hotel. 

We will now hear from Mr. J. Louis Monarch, member of 
the Staff of the Tax Division of the Department of Justice. 
As we all know, he has been one of the mainstays in the 
Department, and he has given particular attention to this 
question of appeals from the Board of Tax Appeals and the 
Processing Tax Board of Review. 


(Mr. Monarch’s address is reproduced at page 399.) 


The Chairman: 
Any questions anyone would like to ask Mr. Monarch? 


Mr. Satterlee: 
Mr. Chairman. 


The Chairman: 


We will now hear from Mr. Hugh Satterlee of New York. 
Mr. Satterlee: 


Mr. Chairman, I agree that the whole statement as to the 
nature of the controversy is cumbersome and useless. I also 
agree that assignments of error as such are cumbersome, 
necessarily because the result was that before preparing our 
brief, we all had to lug in every conceivable error we could 
think of that might be urged. 

But, I think there is considerable difference between elimi- 
nating those unnecessary provisions and inserting a state- 
ment as to what part of the judgment if not all of it is 
appealed from. 
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As I recall the District Court rules, they all provide for 
the statement of the judgment, or the part appealed from, 
and here, it seems to me it would be helpful for both sides 
if there were some requirement that in the case of a petition 
for review that much of, or the entire judgment, the deci- 
sion sought to be reviewed, should be stated. Take, for 
example, a case where, as frequently happens, there may have 
been ten issues before the Board including deductions from 
income or additional and possibly also delinquency penalty. If 
there is a petition for review simply from the judgment, the 
other side is left entirely without knowledge as to whether all of 
the decision is included or not, and that knowledge is some- 
times very important in advance of the preparation of briefs 
in order to determine whether or not you want to appeal. 
If one side or the other intends to appeal only from the 
decision on one issue, it seems to me that it is the right of the 
other side to know in advance of the expiration of the date 
for appeal what the appeal is to cover, and not only that, 
but also it is for the convenience of both parties to know 
in determining whether or not they intend to take an appeal. 
So, it seems to me it would be extremely desirable to insert 
in the requirements the simple and short statement of the 
assignments of error which, I say, have always been too 
detailed, unnecessarily so. The requirement should be for 
a statement what the different issues are,—the statement of 
the issues the decision of which is sought to be reviewed. 


The Chairman: 

We will now hear from 
York. 
Mr. Polk: 


Mr. Chairman, I find I am not in agreement as to the 
elimination of the assignments of error. The object, I take 
it, of the adoption of the new rule is largely to cut the cost 
of appeal. I do not think the cost of appeal is going to be 
cut if we are not certain what the issues are. If you are 
going to designate the entire record to protect yourself 
you are increasing the size of the record rather than mini- 
mizing it. 


Mr. James K. Polk, Jr., of New 
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I think, instead, that the statement of points, which is re- 
quired under the District Court procedure, which is not 
readily to be likened to the Board of Tax Appeals case, 
should not be made at the time of designation of the record, 
but, should be incorporated as a part of the assignments of 
error in the petition for review. The mere designations or 
statement of points to be relied upon may be entirely mis- 
leading. The Board of Tax Appeals may have found as a 
fact, based upon all of the evidence a certain value or some 
matter other than tax. In the designation of the record 
by the petition for review, there may be reference to 
only part of the facts that the Board took under consider- 
ation, and the statement of points to be relied upon may be 
sO vague as to be misleading, and you are going to find that 
the Board of Tax Appeals will be reversed when there is 
substantial evidence to support its findings due to procedural 
difficulty arising from failure in the first stage to outline 
clearly the assignments of error to be relied upon on appeal. 

I would like very much to suggest that thorough consider- 
ation be given to that phase of the matter before any com- 
plete approval by this committee is given to the proposed 
change in rules of the Board appellate procedure. 

There is one other thing in this new procedure, and that 
is as to the forwarding of two copies of the record, one for 
the use of the respondent on review. I am told that the Depart- 
ment of Justice has encountered some procedural difficulties 
in the Fourth Circuit in connection with that already. It has 
been put to the expense of sending an attorney and stenogra- 
phers down to Richmond to check the record in order to 
prepare the brief. That is going to be quite inconvenient for 
taxpayers, for the headquarters of the board are at Washing- 
ton, and the record will be prepared in Washington, and you 
may have to make another trip in order to properly prepare 
your brief to the place where the Circuit Court clerk’s office is. 

I think that the record will be enlarged rather than re- 
duced in size, and the cost of printing increased by a pro- 
cedure which does not permit counsel to freely stipulate the 
record, for they are not quite sure what the other fellow has 
up his sleeve by the petition being too general in its nature. 
(Applause. ) 


Mr. Morris: 


If there is no further comment with respect to this rule, 
I think that Mr. Monarch has at least received some reaction 
from the Bar. 


Our next speaker is Mr. Sebree. He is going to talk to 
you about the Logan and Celler Bill for the creation of an 
administrative court. 


(Mr. Sebree’s address is reproduced at page 401.) 
The Chairman: 

We will now hear from the Honorable Milton E. Carter, 
Assistant to the Commissioner of Internal Revenue.* 

(Mr. Carter’s address is reproduced at page 403.) 
The Chairman: 

Unless there be objection, this meeting now stands ad- 
journed, 

Thereupon, at 6:20 o’clock p. m., the Eighth Tax 
Clinic of the American Bar Association adjourned. 


Ninth Tax Clinic 


The Ninth Tax Clinic sponsored by the Committee 
on Federal Taxation of the American Bar Association 
will be held in San Francisco on July 11, 1939, in con- 
nection with the Association’s Sixty-Second Annual 
Meeting. An interesting group of papers will be pre- 
sented by nationally known leaders in the tax field 
and an open discussion will be held. Among those 
who are scheduled to address the Clinic are Robert H. 
Jackson, Solicitor General of the United States, 
Thurman W. Arnold, Assistant Attorney General of 
the United States, and John P. Wenchel, Chief Coun- 
sel for the Bureau of Internal Revenue. 


* Since this was prepared for publication, Mr. Carter has been 


made Head of the Chicago Division of the Technical Staff of the 


Bureau of Internal Revenue. 
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ALABAMA 


The Regular Session of the Alabama 
Legislature is in recess until July 18. 







CALIFORNIA 


The following bills have become law since 
our last issue: 











Approvals 


Bank and Corporation Franchise Tax 
Act—A. B. No. 1812 amends the Bank and 
Corporation Franchise Tax Act and makes 
extensive changes relating to gross income 
deductions and determination of gain or 
loss. This bill is in the hands of the Gov- 
ernor. 
















Clearance Light Fees.—S. B. No. 628 in- 
creases clearance light fees from $10 to $15. 


Credit Unions.—A. B. No. 130 provides 
for revision of the Credit Union Act to gain 
certain tax exemptions 
for credit unions and give 
them greater latitude in 
operation. Becomes Chap- 
ter 166. 


Dairy Products. — A. 
B. No. 400 provides for 
technical amendments to 









Jurisdiction 
Alabama 






Arizona 


Alabama (ist Sp.) . 


NDER the above heading, report 

is made of the introduction of, and 
action taken on, state tax legislation of 
importance to business interests. The 
section is confined to bills pending in 
state legislatures, and the final report 
covers enactment, when the bill is 
listed under the caption “approvals.” 
This feature is made possible through 
the facilities of the Commerce Clearing 
House Legislative Reporting Depart- 
ment, which furnishes a twenty-four 
hour reporting service on all subjects 
for all states. A copy of the text of 
any bill reported may be obtained for 

a service charge of one dollar. 


A. B. No. 1648 amends the insurance code 
relating to agents’, brokers’ and solicitors’ 
— and licenses. Becomes Chap- 
ter . 


Motor Vehicle Registration—A. B. No. 
2201 relates to the market value of motor 
vehicles. Becomes Chapter 412. 


Calendar of 1939 Legislative Sessions 
Date of 
Date of Adjourn- 
Meeting 
Jan. 10 
Mar. 16 
Jan. 


Jurisdiction 
Nevada 
New Hampshire ... 
New Jersey ........ 






Personal Income Tax.—A. B. No. 1813 
amends the Personal Income Tax Act with 
respect to the basis of the tax and enforce- 
ment. This bill is in the hands of the Gov- 
ernor. 


Pest Abatement.—S. B. No. 162 changes 
the method of pest abatement district as- 
sessments from assessed valuation to acre- 
age. 

_—_— Taxes.—S. B. No. 82 changes 
the tax paying dates from December and 
June to January and July. Becomes Chap- 
ter 307. 

S. B. No. 251 repeals 193 obsolete laws 
on revenue and taxation. Becomes Chapter 
2 


S. B. No. 325 clarifies general law for 
cities of sixth class so they can adopt model 
ordinances that more readily fit assessment 
and tax collection. Becomes Chapter 286. 

A. B. No. 48 relates to fraudulent con- 
veyances in conjunction with the extension 
of the ten year installment plan on taxes. 
Becomes Chapter 422. 

A. B. No. 125 reduces from 5 to 2“%% 
penalties on delinquent assessments under 
the assessment bond re- 
funding act of 1935. 


A. B.*No. 289 adds 
Secs. 3804.1, 3804.2, and 
3804.3 to the Political 
Code relating to refunds. 
Becomes Chapter 159. 


Date of 
Date of Adjourn- 
Meeting ment 
Jan. 16 > 86 
Jan. 4 16 
Jan. 10 


the Agricultural Code re- 
lating to milk and cream 
and dairy products fac- 
tory licenses. Becomes 
Chapter 137. 


A.B. No. 1161 relates to 
the inspection of dairies 
and dairy equipment and 
requires glass manufac- 
turers to pay a glass con- 
lamer and instrument 
inspection fee. Becomes 
Chapter 513. 


Insurance Companies. 
~S. B. No. 557 amends 
the insurance tax law. 
Jcean marine insurers’ 
feports are due April 1. 
Uther insurance com- 
panies are assessed July 
': Becomes Chapter 510. 
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A. B. No. 2089 adds 
Sec. 3817.2 to the Polit- 
ical Code relating to the 
redemption of property 
sold for nonpayment of 
i; Becomes Chapter 
485. 


Real Estate Licenses. 
—A. B. No. 2010 amends 
Secs. 9, 9a, and 9c of the 
California Real Estate 
Act, relating to the issu- 
ance of licenses. Be- 
comes Chapter 435. 


Sales Tax.—A. B. No. 
670 exempts from the 
sales tax gross receipts 
from sales to the United 
States. Becomes Chapter 
509. 























































































434 





A. B. No. 1695 exempts from the sales tax 
certain agricultural poison sprays that are 
shipped outside California. Becomes Chap- 
ter 348. 

A. B. No. 2811 exempts silver bullion 
from the sales tax. Becomes Chapter 522. 


. CONNECTICUT 


The 1939 Regular Session of the Legisla- 
ture adjourned sine die on June 7, 1939. A 
list of approvals is set forth below: 


Approvals 


_Cigarette Tax.—S. B. No. 217 amends the 
cigarette tax law. 

Corporation Business Tax.—S. B. No. 223 
amends provisions of the corporation busi- 


ness tax law relating to rates of interest 
penalties. 


Property Taxes.—S. B. No. 216 provides 
for the local assessment of non-operated 
railroad property. 

Raw Fur Dealers.—H. B. No. 58 provides 
for the licensing of raw fur dealers. 


DELAWARE 


The Delaware Legislature is in recess 
until August 1. 


FLORIDA 


The 1939 Regular Session of the Florida 
Legislature adjourned sine die on June 2, 
1939. Additional bills that have become 
law include the following: 


Approvals 


Auto Transportation Companies.—H. B. 
No. 609 amends Sec. 11, Chap. 14764, Acts 
of 1939 relating to vehicles operated by auto 
transportation companies, prescribes the 
maximum size and weight of such vehicles, 
the distribution of such weight and the 
safety devices required. 


Capital Stock Tax—Restoration of Cor- 
porate Privileges.—H. B. No. 3, provides 
for the restoration of the corporate privi- 
leges and corporate entity of corporations 
dissolved by operation of law for failure to 
pay the capital stock tax and prescribes 
conditions for such restoration. 


Commercial Feeds.—S. B. No. 465 pro- 
vides for the registration, inspection and 
analysis of “commercial feeds” and imposes 
an inspection fee of twenty-five cents (25¢) 
for every ton of “commercial feed” offered 
for sale in the State. 


Milk Control Act.—S. B. No. 279 pro- 
vides for the supervision and control of the 
entire milk industry by the Milk Control 
Commission including the regulation of 
prices, requires dealers and distributors of 
milk to obtain a license and imposes annual 
license fees. 


Motor Vehicle Registration—Non-Resi- 
dents.—S. B. No. 21 amends subsection 17, 
Sec. 1011, Revised General Statutes, as last 
amended by Chap. 16085, Acts of 1933 re- 
lating to the operation of motor vehicles 
by non-residents and the requirements of 
registration thereof. 


Racing.—H. B. No. 1379 apportions the 
moneys received from the State Treasurer 
by the County Commissioners of Dade 
County, by virtue of Chap. 14832, Laws of 
1931 as amended, provides for a State Rac- 
ing Commission, for the licensing and tax- 
ing of racing, and provides for the payment 
to the County School Board of Dade 
County of the moneys received. 
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Laws Without Approval 


Alcoholic Beverage Taxes.—S. B. No. 278 
regulates and taxes the manufacture, dis- 
tribution and sale of beverages containing 
more than 1% of alcohol by weight. 

H. B. No. 767 amends subsection (a), Sec. 
4, Chap. 16774, Acts of 1935 with regard to 
the classification of alcoholic beverage li- 
censes. 


County Hospital Fund Levy.—H. B. No. 
1771 authorizes the County Commissioners 
in any county having a population of more 
than 180,000 according to the last preceding 
State or Federal census, to levy a tax not 
in excess of four mills on the dollar on all 
taxable property within the county to pro- 
vide a special fund to be used for the main- 
tenance and equipment of a hospital and 
home for the poor people and dependent 
or delinquent children of the county. 


Gasoline Tax.—S. B. No. 78 levies an ad- 
ditional tax of one cent per gallon for every 
gallon of gasoline or other like product of 
petroleum sold by every dealer in gasoline 
or like petroleum products and further pro- 
vides for a monthly report to be filed with 
the State Comptroller showing the number 
of gallons sold by each dealer during the 
preceding month. The tax must accom- 
pany the return. 


General Levy.—H. B. No. 1912 provides 
for the levy of property taxes in the several 
counties of the State to meet current ex- 
penses of the State for each of the fiscal 
years 1939 and 1940. 


Insurance Companies—Premiums Tax.— 
H. B. No. 743 provides that all taxes on 
premiums from policyholders received by 
authorized insurers on policies covering 
risks to person or property in the State of 
Florida required by law to be paid to the 
State Treasurer shall be calculated upon 
gross premiums received, omitting prem- 
iums on reinsurance accepted, and less re- 
turn premiums and _ cancellations, but 
without deductions for reinsurance ceded to 
other companies. Provision is also made 
for refunds in case of overpayment. 


Licensing of Copyrighted Compositions. 
—H. B. No. 1103 imposes a tax for the 
privilege of selling, licensing or otherwise 
disposing of performance rights in copy- 
righted musical and “dramatico”-musical 
compositions. The rate of tax is equal to 
3% of the gross receipts derived from the 
sale, licensing or disposition of such per- 
formance rights. A return also is due and 
it must be filed with the State Comptroller 
on or before the 15th of March. The re- 
turn must be accompanied by the tax due. 

Property Tax Exemptions.—S. B. No. 
787 amends Sec. 697, Revised General Stat- 
utes of Florida 1920 as amended by Chap. 
18312, Acts of 1937, relating to the exemp- 
tion of property from taxation. 

Sale of Cold Storage Eggs—Repeal of 
Tax.—H. B. No. 997 repeals Chap. 17896, 
Acts of 1937 which provided for the regula- 
tion and taxation of the sale of cold storage 
eggs in the State. 

Small Loans Act.—S. B. No. 1145 licenses 
and regulates the business of making loans 
in counties having a population of not less 
than 16,400 according to the 1935 State cen- 
sus, in sums of $300 or less. An annual li- 
cense fee of $10 and a surety bond in the 
sum of $1,000 are required of every appli- 
cant for a license. 

















July, 1939ffuly, 19% 
ILLINOIS s. B. N 
The two bills extending the present three - ng 
per cent rate for the Retailers’ Occupation - B.N 
(Sales) Tax and the Utilities Gross Re. rt mes 
ceipts Tax (S. B. Nos. 304 and 305) are still of s 
awaiting passage by the House but it js ” } 
expected that they will pass and be approved S. B. | 
before July 1. Of the new introductions e'Y addi 
reported herein attention is particularly gj! 2°"-S¢ 
directed to the proposed tax on oleomar.§ H. B. | 
garine, the provisions of S. B. No. 54] §oftaxes 
which would place the assessment of private §To Reve: 
car companies with the Tax Commission, § H. B. | 
and the proposed taxes on chain stores and vising to 
cigarettes. tional ta: 
Introductions H. B. 
Alcoholic Beverages.—S. B. No. 513 in- geemtase | 
creases the tax on imported beer to five gU‘POSES 
cents per gallon. To Liquor Regulation gd sU>s 
Committee. in place 





Chain Stores.—S. B. No. 506 proposes a Laeage. 
chain store tax; $500 for 25 to 50 stores, H. B. 
$1,000 per store in excess. To License and gine Pese 
Miscellany Committee. the tax 1 

S. B. No. 563 imposes a tax on two or §/%4!. 
more retail stores doing business on Sun- § H. B. 
days and legal holidays. Fuel, gasoline, §upon w! 


oils, food and drugs excepted. Rates $10 
on first and second stores to $500 per store 
for all over eight. To License and Miscel- 
lany Committee. 

Cigarette Tax.—S. B. No. 565 imposes a 
tax on cigarettes at rate of 2 mills per 
cigarette (4 cents per package) effective 
August 1, 

Constitutional Amendment.—S. J. R. No. 
31 and H. J. R. No. 40 propose amendments 
to Article 9 of the Constitution relative to 
the raising of revenue. 

Insurance Companies.—S. B. No. 587 
amends the tax on foreign fire insurance 
companies. 

H. B. No. 1113 provides that the tax on 
insurance premiums shall apply to police 
departments as well as fire departments. 

Licenses.—S. B. No. 492 gives cities right 
to tax, license and regulate dealers in junk. 
To License and Miscellany Committee. 


Motor Vehicles.—S. B. No. 521 requires 
use of “in transit” plates on automobiles 
being transported across the State; fee $3 
per car. 

S. B. No. 553 requires automobile regis- 
tration cards to be carried in a metal con- 
tainer affixed to the steering rod. 


Oleomargarine Tax.—H. B. No. 1093 im- 
poses a tax of 10 cents per pound on oleo- 
margarine. To Agriculture Committee. 

Property Taxes.—S. B. No. 501 exempts 
from the county tax levy limitation taxes 
for payment of interest and principal o 
bonded indebtedness existing prior to July 
1, 1939. To Judiciary Committee. 

S. B. No. 525 requires that property be 
maintained in good condition and repair 
during pendency of anv tax foreclosure pro- 
ceeding. To Judiciary Committee. 

S. B. No. 538 permits park districts to 
levy additional tax of one-half mill to be 
known as public benefit tax. 

S. B. No. 541 amends the Revenue Act of 
1939 to provide that operating property of 
private car companies shall be assessed by 
the Tax Commission. To Revenue Com- 
mittee. 

S. B. No. 547 gives cities of less than 
15,000 population right to levy one-half mill 
tax to recondition neglected cemeteries. 
Subject to referendum. 
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Property Taxes.—S. B. No. 526 relates to 
the right of holders of mortgages on real 
estate in respect to the payment of taxes 
and application for abatement of taxes 
thereon. Chapter 250. 


MICHIGAN 


The following laws affecting taxation 
have been approved and not previously 
reported herein: 


Approvals 


Bond Required.—S. B. No. 301 requires 
a bond to be filed by any applicant who 
shall have failed to pay any tax or shall 
have attempted to evade any such payment. 
The bond shall be conditioned upon pay- 
ment of any taxes and compliance with the 
law. Becomes Act No. 180. 


House Trailer Camps.—H. B. No. 204 
defines licenses and regulates house trailer 
camps; provides for annual licenses expir- 
ing Sept. 30 each year. The license fee 
shall be $25. for each 10 acres or fraction 
used. In addition a fee of 75¢ per month 
for each trailer occupying space in the 
camp must be paid on the 5th day of each 
month. Becomes Act No. 143. 

Kerosene Inspection Fee.—H. B. No. 210 
imposes an inspection fee on kerosene as 

































follows: 
Bbls. Per Bbl 
MOM oivhekekcteest 40¢ 
SS ee 30¢ 
* S|} a 20¢ 
WEED nce wwivalecccos 15¢ 
a ower 15. ......5 600% 10¢ 














All kerosene in tank cars, storage tanks 
or truck tanks inspected at 1/5¢ per gallon. 

The fee is to be paid to the inspector not 
later than the 15th day of the month fol- 
lowing the mailing of the statement. Sec- 
tions 586-596, C. L. of 1929 imposing the 
present inspection fee on illuminating oil 
is repealed. Becomes Act No. 114. 


Milk Control.—H. B. No. 116 regulates 


the production and distribution of milk, 


Nebraska’s State House Is a Departure from the Usual 
Imitation of the National Capitol 
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| Water Companies. — S. B. No. 125 ay. 
thorizes cities of the second class to license 
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| 1939, the following bills have been ap. has ° 3 
proved by the Governor: by spre 
Approvals years. | 





Administration—L. B. No. 331 creates 
a Division of Motor Fuels in the Depart- 
ment of Agriculture and Inspection. 


The | 
County Levy.—L. B. No. 400 authorizes have be 
county boards to levy a tax not to exceed reportec 


two mills for the county general fund when 
there is a deficiency therein. 


Gasoline Tax.—L. B. No. 12 exempts 
from the gasoline tax all fuels containing 
10% or more Ethyl alcohol processed in 























Nebraska from crops raised in the U. §, — 
when such fuels are not used in motor § Chapter 
vehicles. Corp. 
L. B. No. 235 reapportions funds re- § Rates.— 
ceived from the gasoline tax and extends porary 
the one cent additional tax on the use of Qyear tc 
wa gasoline until 1941. vember 
Ewing Galloway Emer 
NEW HAMPSHIRE \ B. 
The Legislature adjourned sine die on co 
June 16, and the following bills have been ter 564. 
requires — dealers to * nage oy igen approved: mate 
pay annual fees ranging from : to 
$1500, based on the daily average distri- Approvals Exten¢ 
bution of milk. Becomes Act No. 146. Alcoholic Beverages.—S. B. No. 8, re- Lt t 
Refunds.—H. B. No. 114 permits filing|vises the wholesale fees for the sale of [Chapte 
of claims for refunds within 6 months from | alcoholic beverages and imposes an addi- Stoc! 
date of purchase instead of 90 days, and| tional fee on holders of a manufacturer's : E 
permits requests of dealers for invoices | permit. ‘ditic 
issued 6 months preceding request instead| S. B. No. 60 imposes an additional fee one 
of 60 days. Becomes Act No. 170. on holders of manufacturers’ permits. 
Mg gsr Fig OG Gas +p pe B.| Inheritance Tax.—H. B. No. 349 revises 
Tay Y9 amends the Gas and U1! Severance | the state inheritance tax as applied to col- 
ax relating to distribution of tax money. lateral heirs 
Becomes Act No. 124. i A 
Milk Dealers.—H. B. No. 423, relates to Jy, " 
MISSOURI dealers in milk who are not distributors as i 
The Regular Session of the Missouri |‘efined by chapter 107, Laws 1937. invalic 
Legislature adjourned on June 24, and the} Motor Vehicle Registration.—S. B. No. 43 I the r 
following bills have been approved: relates to the registration of trailers, semi- J deterr 
Approvals trailers and tractors. essary 
Back Taxes.—H. B. No. 555 added 10| Tobacco Products Tax.—Ch. 167 (H. B. budge 


No. 398), imposes a tax of 15% upon the 
value of all tobacco products sold at retail 
on and after July 1, 1939. License fees are 


new sections relating to collection of de- 
linquent and back taxes. 


Delinquent and Back Taxes.—H. B. ena The 
No. 677 adds 18 new sections outlining $25 for wholesalers and $1 for retailers. 4, an 
procedure for sale of lands for taxes ap-| Tobacco Products Tax Amendment.— hw: 
plying to counties and cities not within a|H. B. No. 348, amending Ch. 167, Laws 
county with population of 700,000 and | 1939, provides that no direct tax shall be Alc 
those having 200,000 to 400,000 population. | levied on — — — and age = chang 

State Board of Equelization—S. B. | “esrette tax shall be based on the use Bipred 
No. 138 made clarifying changes in Sec- — price of tobacco products sold at J iials 
tion 9862 relating to time of meeting of ; An 
the board. NEW JERSEY Anna 

Tourist Camps.—S. B. No. 7 imposes| In addition to bills previously reported, indigi 
license fees on tourist camps. The annual | the following bills have been introduced or § Ga: 
fee for a permit to gg a eae sg approved: 0 
cabin camp, or resort in this State shall be i " 
as follows: : Introductions 7 Int 
For 2andlessthan Scabins ....... $ 3.00| _ Gasoline Tax.— A. B. No. 627 clarifies able 
For Sandlessthan 10cabins ....... 5.00 | definitions in the Motor Fuel Tax Law. Ji ratu 
For 10andlessthan1l5cabins ....... 7.50 | To Judiciary Committee. . Porat 
For 15 and lessthan20 cabins ....... 10.00| Property Taxes.—S. B. No. 383 requires § Ta 
For 20 and less than 25 cabins ....... 12.50 | municipal tax collectors to include a state- § auth 
For 25 and less than 30 cabins ....... 15.00|ment of all delinquent taxes on current fiten- 
For 30 and over .. 50 cents per cabin | bills. To Municipalities Committee. neu 
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Approvals 


Inheritance Tax.—A. B. No. 364 extends 
to June 30, 1940 the application of Ch. 136, 
PL. 1938 affecting the abatement and revi- 
sion of past due transfer inheritance taxes. 
Chapter 57. 

Property Taxes.—A. B. No. 307 permits 
the collection of delinquent municipal liens 
by spreading them over a period of five 
years. Chapter 88. 



















NEW YORK 


The following laws affecting taxation 
have been approved and not previously 
reported: 








Approvals 

Compensation Received from U. S.— 
4. B. No. 2239 provides that gross income 
should include compensation received after 
January 1, 1939 for personal service by any 
oficer or employee of the U. S. Becomes 
Chapter 619. 

Corporation Franchise Tax — Increased 
Rates—A. B. No. 587 extends the tem- 
porary increase in rate to 6% for another 
year to apply to the year beginning No- 
vember 1, 1940. Becomes Chapter 568. 
Emergency Gasoline Tax Extended.— 
A. B. No. 2307 extends the emergency 
gasoline tax of 1 cent per gallon from June 
0, og to June 30, 1940. Becomes Chap- 
ter 904. 


Personal Income Tax—Emergency Tax 
Extended.—A. B. No. 2304 extends the 1 
per cent emergency tax imposed by Sec. 
Sl-f to apply to 1939 income. Becomes 
Chapter 567. 

Stock Transfers—Additional Emergency 
Tax Extended.—A. B. No. 2309 extends the 
additional emergency tax on stock trans- 
fers to June 30, 1940. Becomes Chapter 566. 












































NEW YORK 


First Special Session 


A special session of the General Assem- 
bly convened on June 23, called by the 
Governor because of the Court of Appeals’ 
invalidation of the Budget Law enacted at 
the regular session. The Assembly will 
determine what tax measures will be nec- 
sssary to provide revenue to restore the 
budget deficit of $25,000,000. 



































OHIO 


_The Ohio Legislature adjourned on June 
lf, and the following bills have become 
law: 
Approvals 

Alcoholic Beverages—H. B. No. 363 
changes the rate of tax on wines and pre- 
pared and bottled highballs, cocktails, cor- 
dials and other mixed beverages. 


Annat Law.—S. B. No. 259 re-enacts the 
Annat Law which exempts landlords of 
indigent persons from taxes on real estate. 


Gasoline Tax.—S. B. Nos. 131, 132 clarify 
he definition of “fuel received” under the 
motor vehicle fuels and liquid fuels taxes. 
Intangibles—S. B. No. 317 renders tax- 
able all dividends on stock, of whatever 
tature, except stock of the declaring cor- 
oration and liquidating dividends. 

Tax Levy Limitations—S. B. No. 319 
authorizes taxing authorities to exceed the 
‘tn mill limitation for services on debts 
Meurred prior to 1931. 
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SOUTH CAROLINA 


The South Carolina Legislature continues 


in session, and the following additional bills 
have been introduced: 


Introductions 


Motor Vehicle Registration.—H. B. No. 
1114 prohibits the granting of any motor 
vehicle license unless the taxes for the pre- 
ceding year have been paid. To Roads 
Committee. 

Property Tax Exemptions.—H. B. No. 
1088 exempts all rural electrification lines 


hereafter constructed in Chester County by 
public utilities from county, local, and 


school district taxes, for a period of 5 years. 
To Ways and Means Committee. 
Property Tax Penalties.—S. B. No. 890 
is a concurrent resolution providing for 
the elimination of penalties for delinquent 


property taxes upon payment of such taxes 


on or before October 1, 1939. To Finance 
Committee. 

Soft Drinks.—H. B. No. 1195 is a concur- 
rent resolution requesting the S. C. Tax 
Commission not to impose the soft drink 
tax on canned fruit juices and canned to- 
mato juices. 


TEXAS 


The Texas Legislature adjourned sine die 
on June 21. The following bills have been 
approved. 


Approvals 


Insurance Companies.—S. B. No. 313 re- 
lates to the policy premium tax on foreign 
assessment companies after reorganization. 

S. B. No. 404 relates to the fees to be 
charged and collected by the Board of 
Insurance Commissioners. 

Motor Vehicles.—H. B. No. 794 relates 
to the issuance of in-transit permits by the 
State Highway Commission. 
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Property Taxes.—S. B. No. 206 prescribes 
the form of petition and notice in delinquent 
tax suits. To Civil Jurisprudence Com- 
mittee. 

S. B. No. 400 relates to the jurisdiction 
of delinquent tax suits in Travis County. 

S. B. No. 402 grants discounts for ad- 
vance payment of ad valorem taxes. 

_H. B. No. 456 permits county commis- 
sioners’ courts to adjust assessed values on 


delinquent taxes on the basis of present 
values. 


WISCONSIN 


Additional bills introduced at the 1939 
Regular Session of the Legislature and ap- 
provals are set forth below: 


Introductions 


Business Licenses.—S. B. No. 507 amends | 
Sec. 49.21 of the Stats., imposing an 
emergency tax on small loan companies. 
To Corporations and Taxation Committee. 

A. B. No. 883 relates to beauty parlors, 
cosmetic schools, and licenses. To Judi- 
ciary Committee. 


Revenue Bill.—A. B. No. 896 provides for 
the collection of revenue to operate the 
state government during the biennium 
1939-1941. To Joint Finance Committee. 


Approvals 


Electric Energy.—A. B. No. 621 relates 
to license fees of cooperative associations 
furnishing electric energy to members. 

Gasoline Tax.—S. B. No. 344 relates to 
bonding requirements of wholesalers of 
motor vehicle fuel. 


Property Taxes.—S. B. No. 255 relates 
to county equalization of taxes. 

A. B. No. 92 relates to payment of delin- 
quent real estate taxes for certain years. 





Ewing Galloway 


The Capitol, Madison, Wisconsin 
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The Traynor Proposals—Some 


Considerations 


(Continued from page 398) 


In the vast majority of cases the examining agent is 
given everything he needs or asks for. The fact is 
that the Commissioner makes his initial proposal of 
a deficiency upon his own discovery of a fact or a 
difference of opinion between himself and the taxpayer 
as to the proper rule to be applied to the agreed facts. 
There is no justification under the statutes for the 
Commissioner to make a determination of a deficiency 
in tax unless he knows what it is he is doing. The 
statute attaches a presumption of validity to his de- 
termination. A declaration of deficiency upon a mere 
vague suspicion that if he, the Commissioner, knew 
more about the situation, he might possibly find some 
tax due, is not contemplated by the statute. As a 
matter of fact, a general notion that such is the 
frequent practice of the Bureau is one of the chief 
reasons for the widespread attitude of resistance to 
deficiency notices on the part of taxpayers. 


The article says that 


“The complete innocuousness at the present time of the 
so-called ‘protest’ to the thirty-day letter and the vague incon- 
clusiveness of many of the ninety-day deficiency letters are 
directly traceable to the absences of such counterbalances.” 


We agree with the characterizations, but not to the 
designation of cause. It is true that in all too many 
cases the officials in Washington are without full in- 
formation in cases, but the revenue agents and deputy 
collectors in the field have the facts in field cases and 
the auditors and conferees in office audits either have 
the full facts or have the power to get them. Both the 
Commissioner and the Collectors have the powers 
of examination and of subpoena. The paucity of 
factual data in office reports is not the fault of the 
taxpayers. It is the fault of the Bureau. The in- 
vestigatory forces are led to put too much emphasis 
on the amount of the tax proposed, and too little on 
the revelation of the facts involved. The temptation 
to show a big tax and to skip the facts which show 
it is not due, has been made too great. The combined 
wrath and antagonism thus aroused in the taxpayer 
does not make for sympathetic codperation on his part 
to the speedy and correct solution of the problems 
raised by the agent. The Bureau ought to insist upon 
full revelation of all the facts by its field agents and 
its conferees. Those men are both able and willing 
to comply with such a policy if the judgment rendered 
upon them by their superiors were less influenced by 
the dollar amount of proposed additional taxes. Of 
course, such a policy could conceivably be carried too 
far, but the proper balance is readily available in the 
insistence upon “Get the right answer” and “State all 
the facts,” with the resultant esprit de corps created 
by public acclamation for efficiency and fairness. It 
is a fact that the public hates both a sissy and a bully, 
and loves a strong, stern person who is gentle; and all 
government work thrives on public approval. 

I venture the assertion that it is rare indeed for a 
trial attorney for the Bureau who has in his file a 
trial brief properly prepared, to be surprised by any 
new facts presented by his opponent at the counsel 
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table, and it is a still rarer occasion when a member 
of that shrewd, skillful and schooled staff is thrown 
off balance by any such surprise. 


Of course, lawyers in private practice are prone to 
blame a lost case on a lack of facts, and government 
lawyers are human, too. But nobody should be alarmed 
at this universal frailty. 


Withholding of Facts 


In the next place, the Traynor article misconceives 
the reason why taxpayers withhold facts from the 
Bureau, when they do so withhold them. If the tax- 
payer has a fact which he knows will conclude the 
controversy in his favor, he does not withhold it if he 
thinks he will get a fair decision when he reveals it. 
Taxpayers do not like to litigate matters merely to be 
litigating. Taxpayers do not like tax lawyers any 
more than, if as much as, the Treasury does. The 
only reason why a taxpayer withholds a favorable 
fact is that he does not believe that the official to whom 
the fact is revealed will render a fair and true deci- 
sion upon the facts established, but will on the con- 
trary bend every effort to the collection of additional 
tax regardless of the revelation of facts. The attitude 
of “What’s the use?” is the reason for withholding 
facts favorable to the taxpayer. 

If the withheld fact be unfavorable to the taxpayer, 
the government is not harmed. And moreover, such 
a fact will probably not be revealed by the taxpayer 
any more readily in the course of litigation than in the 
administrative process in the first place. 

If the Bureau’s problem is in the failure of tax- 
payers to reveal facts, then let it relieve taxpayers’ 
minds of the idea that Bureau agents will not render 
the right answer to the best of their knowledge re- 
gardless of the tax result, and this problem will 
promptly disappear. 


Shifting of Responsibility 


It is true, as Professor Traynor says, that the many 
avenues open for the shifting of responsibility is a 
factor in the reluctance of officials to assume it, but 
a much more potent factor is the compulsion which 
they feel, real or imaginary, that it is to their best 
interest not to take too much responsibility if the 
situation seems to require a yielding toward the tax- 
payers’ views—or, perhaps we had better express it, 
a leaning away from an additional tax possibly but 
not probably due. 

Of course, there are two classes of cases to which 
the foregoing general remarks do not apply. They 
are those of the intentional outlaws, a small minority, 
and those involving questions which should in any 
event be submitted to the judicial branch of govern- 
ment for decision. The former should be disposed 
of with annihilating brevity. The latter should be 
handled with deliberate care. Neither class presents 
any great problem so long as they are not magnified 
out of all proportion to their correct place in the 
general picture. 
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Finding of Facts 


We find ground for criticism of Professor Traynor’s 
proposal as to the Commissioner’s findings of fact. 
The plan requires the taxpayer’s protest (made under 
oath) to contain a statement of all the facts, evidentiary 
and ultimate, a list of the documents, etc., upon which 
he relies and where located, and a list of the persons 
familiar with the material facts. Upon the basis of 
the protest the Commissioner will make findings of 
fact. While in theory the findings would be the find- 
ings of the Commissioner, in practice they would be 
the findings of a local examining agent, a subordinate 
employee, who might or might not be an attorney, 
and might be utterly incompetent to make appropriate 
findings of fact, especially in difficult and close cases. 
Such findings when made would be adopted by the 
Board as final, subject only to the taxpayer’s right 
“to prove before the Board that the conclusions and 


findings of fact of the Commissioner were erroneous.” © 


This procedure would deprive the taxpayer of the 
right of cross-examination. The examining agent 
would be permitted to include additional facts in his 
findings. Yet the taxpayer would have no right to 
test the accuracy of such facts by cross-examination 
and is relegated to the right, before the Board, of 
negating the facts found by the examining agent. 
With right to appeal to a local Federal Circuit Court 
of Appeals denied, a Board practice might readily 
grow up under which the Commissioner’s findings of 
fact would be upheld as conclusive in almost every 
instance. 


By limiting the Commissioner and the taxpayer to 
the issues raised and the facts included in the protest 
(subject to certain exceptions in the case of after- 
decided cases), the taxpayer would be forced to make 
his case in every factual detail in a written protest 
under oath. In large actions, such as valuations and 
corporate reorganizations, this would result in an 
enormous written record, which, if the examining 
agent makes adverse findings, must be entirely re- 
made before the Board of Tax Appeals. This would 
definitely delay and clog the disposition of such cases. 

If the Commissioner is under a handicap on account 
of failure to know the material facts on consideration 
of the protest or in the preparation of the case for 
trial, he can readily be given a right of examination 
before trial. 

Some blame is visited upon the Board of Tax Ap- 
peals in the difficulties described by the article. The 
Board can readily consider and dispose of between 
1,500 and 2,000 cases a year by hearing and decision. 
It ought not be called upon to consider more. There 
is no sound reason why more than that number of 
cases should be litigated in any one year. That four 
or five times that number of cases go to its docket and 
then three-fourths of those cases are settled before 
trial shows that somebody has been unnecessarily 
stubborn about something in the earlier stages of 
negotiation. The pending question is “Who?” ‘Tax- 
payers may cry out “The Treasury” and the Treas- 
ury may cry out “The Taxpayer.” But I suspect that 
the true answer is a little of both, and that if some- 
body not afflicted with a crying-out complex could 
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calmly diagnose the cause of the pain, a cure can be 
effected. The death of the patient is not indicated by 
present symptoms. 


Reasons for Creation of the BTA 


The Board of Tax Appeals is too valuable an adjunct 
to the governmental tax procedure to be lightly 
condemned because its docket is clogged. It was in- 
tended by its creators to be a forum in which cases 
necessarily litigated could be expeditiously and expertly 
decided. It was not intended as a public resort for 
parties who have been, either one or the other or 
both, unnecessarily stubborn in negotiating a difficulty 
through administrative processes. It was not intended 
as a haven for fugitives from tax obligations. It was 
not intended as the buckeye for government officials 
harassed with difficult problems. That it has been 
used for all these purposes is no reason for its destruc- 
tion. It represents to the American taxpayer an as- 
surance of fair and impartial adjudication of his 
troubles before he is compelled to meet with cash the 
demands of the government for additional taxes. 
Whether taxpayers need such an assurance is beside 
the point. They have thought they do and caused 
Congress to create the Board for that purpose. None 
of the present difficulties would be solved by its aboli- 
tion. On the contrary, the difficulties would be thereby 
greatly aggravated by the suspicion and hostility 
created in the minds of taxpayers by the insistence 
of the Treasury upon compliance in cash with its own 
determination without review. It is not as though 
taxpayers had never experienced the Board. They 
have had it for some fifteen years. The reasons why 
the Board is misused are partly because its docket is 
clogged and partly because one party or the other has 
failed to be frank and fair until the last moment. If 
we can cure these two troubles, the Board can resume 
the function for which it was created, a valuable func- 
tion in orderly governmental tax processes. And I 
hark back to my first thesis as the real cure. 


There is much to be said for and against decentrali- 
zation, both of the Bureau and of the Board. The 
short of it is that, like almost everything else, well 
designed it is good; improperly designed it is bad. 


Shall Bond Be Required for Appeals? 


We vehemently disagree with the suggestion that 
bond be required for appeals to the Board of Tax 
Appeals, basing our disagreement principally upon the 
injustice such a provision would entail. If the litigated 
cases be reduced to a proper number, the mere fact 
that a case is litigable under such a program would 
deny that an unnecessary burden impede the right of 
the taxpayer to litigate. Bonds in large amounts are 
almost prohibitive in price, and bonds in small amounts 
on small taxpayers are a gratuitous obstacle to the 
adjudication of his rights. 

The recent Tex-Penn case’ comes to mind as an 
example. Originally the Commissioner asserted a 
deficiency of some $68,000,000, which fell entirely 
upon two individual citizens since the corporation 
involved had long since been dissolved. A bond was 





1 Helvering v. Tex-Penn Oil Co. et al., 300 U. S. 481, 57 S. Ct. 
569, 37-1 ustc § 9194. 
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out of the question and payment equally impossible. 
Any judicial review would have been thus definitely 
foreclosed. Yet in that case the Circuit Court of 
Appeals and the Supreme Court held that the tax- 
payers owed nothing additional. Had such a case 
arisen under the suggested rule, the gravest injustice 
would have resulted. 


Furthermore, the requirement would tend to en- 
courage unduly high assessments. In cases which 
involve a very large deficiency, the very existence of 
the requirement would tend to encourage an over- 
eager tax collector to raise the assessment by the 
stroke of a pen and assert a figure which, on account 
of the considerations indicated above, would preclude 


any recourse except a hat in hand on the ground of 
insolvency. 


Bonds on appeals to the Circuit Courts from the 
Board are a different matter. A day in court has 
already been had. Moreover, appeal bonds to the 
Circuit Court are merely for supersedeas, whereas the 
proposed bond to the Board would be jurisdictional. 


Under the statutes as at present drawn, the Com- 
missioner has power to force a taxpayer to assume 
the burden of disproving a liability by the simple act 
of signing his name to a deficiency notice. This power 
must be limited by ready and inexpensive judicial 
review, in order to safeguard the rights of a citizen 
and insure approximate justice. 


Withdrawal of Jurisdiction from District 
and Appeals Courts 


We come now to the proposed withdrawal of juris- 
diction from Federal District Courts and Circuit Courts 
of Appeal; the division of the Board into five regional 
divisions and the creation of a single court of Tax 
Appeals. This is a fundamental and far-reaching 
change in our traditional judicial procedure. It 
should be scrutinized with utmost care. The follow- 
ing considerations appear: 


(1) By depriving the District and Circuit Courts 
of Appeal of all jurisdiction, leaving open only an 
administrative quasi-judicial tribunal closely identified 
with the Treasury, the confidence of the citizen in the 
justice of an adverse decision is definitely undermined. 


(2) The elimination of all right of trial by jury 
deprives the citizen of a traditional local right, the 
existence of which, whether used or not used, is es- 
sential to preserve confidence in government. While 
jury trials are rare, the existence of the right is funda- 
mental in such a vital field as taxation, and is some- 
times availed of in the accomplishment of justice. 


(3) The plan would completely eliminate the healthy 
approach and broad experience of the federal courts 
in the field of substantive law, upon which the large 
majority of tax cases turn; the income tax is not “a 
distinct branch of the law” but must be applied in 
accordance with the broad principles of substantive 
law upon which it rests. The handling of tax ques- 
tions exclusively by tax tribunals would definitely 
tend toward technicality of decision and ultimately 
confine all tax practice to so-called tax experts and 
“a specialized tax bar,” thus depriving a citizen of 
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the benefit of representation by attorneys trained and 
experienced in the fundamental principles of juris- 
prudence. The segregation of tax law from the gen- 
eral body of our substantive law would be intolerable. 

(4) The procedure might be held not to constitute 
due process, since it deprives the citizen of right of 
recourse to a constitutional court. The limited but 
discretionary review by certiorari to the Supreme 
Court does not cure the constitutional defect. Even 
though the Circuit Court of Appeals for the District 
of Columbia should be made the one appellate court, 
the same considerations would exist which underlie 
the constitutional requirement of a judicial remedy 
in a constitutional court, namely, all citizens would 
be forced to journey to a distant point, thus depriving 
them of the right of trial and appeal in the local com- 
munity before judges locally known, and greatly in- 
creasing the burden and expense of litigation. 

(5) The existence of such a single court would tend 
strongly to eliminate final review by the Supreme 
Court on matters of vital and national importance, 
thus depriving the Treasury and the citizen of the 
broad vision and realistic quality of a decision of that 
Court, particularly in a field where the modern tend- 
ency is to cloak economic and political reform in the 
guise of taxation. 


Conflicting Opinions as a Deterrent to Arbitrary 
or Hasty Judgment 


The main abuse toward the correction of which the 
plan is directed is the existing diversity of decision 
among different Circuit Courts of Appeal and the in- 
ability under present certiorari practice of obtaining 
speedy and final determinations by the Supreme Court. 
We do not agree that conflicts in decision in the 
Circuit Court are necessarily an evil. If the truly 
right answer is the ultimate goal of all concerned, a 
second consideration by a second tribunal often cor- 
rects an initial error. And moreover, the presence of 
the possibility of conflicting opinion by equal tribunals 
is a deterrent to arbitrary or hasty judgment on the 
part of everyone. Of course, too great opportunity 
for differing decisions is a torment devoutly to be 
avoided, but the eleven circuit courts and the Court 
of Claims seem not to involve too great difficulty in 
this respect. Moreover, the abuses are not really as 
great as the proponents of the plan assert. They 
could be largely corrected by improved supervision 
over pending cases in the various circuit courts 
through the Department of Justice, acting through 
one experienced attorney charged with this function. 
While the Solicitor General cannot control petitions 
for certiorari filed by defeated taxpayers, he can con- 
trol petitions filed by the Government. 

If the difficulty incident to the existence of ten cir- 
cuits is real, the problem could be much reduced by 
combining the appellate districts of two Circuit Courts 
of Appeals and designating one of the two Circuit Courts 
to hear all appeals in tax cases arising within the com- 
bined geographical division, thus reducing the reviewing 
circuit courts to five instead of ten as at present. 
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Conclusion 


An admirable suggestion of the article is that both 
Commissioner and taxpayer be forced to acquiesce in 
a decision of the new Court of Appeals if certiorari 
be denied. We all have in mind the classic but 
apochryphal tale of the official who asserted the Com- 
missioner’s non-acquiescence in a decision of the 
Supreme Court. 

In concluding, let me say as I said in the beginning, 
that if we have been more direct or more frank than 
the occasion permits, it is because we rejoice in the 
directness and frankness of the approach to this problem 
by Professor Traynor and Mr. Surrey, who by their 
attitude have led us to believe that the Treasury wishes 
frank discussion of its proposals to the end that a 
remedy be found for a problem vitally affecting us all. 


The Traynor Plan —What It Is 
(Continued from page 396) 

This, in brief, is the “Traynor Plan.” Its sole pur- 
pose is to provide a procedure that will effectively and 
expeditiously determine controversies between the 
taxpayer and the Commissioner, and at the same time 
will operate with fairness to each party. The word 
“plan” may be misleading, for it connotes an inflexible 
program, whereas the proposal is subject to whatever 
change is necessary to accomplish this purpose. The 
proposal was formulated only after critical and objec- 
tive appraisal of the present procedure. Criticism of 
the proposal should be made on the same objective 
plane, for without such objectivity it will be impossible 
to achieve a procedure that is equitable to Commis- 
sioner and taxpayer alike. It is to be hoped that the 
tax bar, possessing as it does a special and intimate 
acquaintance with the problems to be solved, will 
bring its knowledge and training to bear on these 
problems to the end that we may finally obtain an 
improved tax administration. 





Taxation of Judges’ Salaries 
(Continued from page 422) 


had thus charged them with the common duties of 
citizenship, by making them bear their aliquot share of the 
cost of maintaining the Government, is to trivialize the great 
historic experience on which the framers based the safe- 
guards of Article III, §1. To subject them to a general 
tax is merely to recognize that judges are also citizens, and 
that their particular function in government does not gen- 
erate an immunity from sharing with their fellow citizens 
the material burden of the government whose Constitution 
and laws they are charged with administering. 


Miles v. Graham 

Miles v. Graham is obliterated in a brief sentence: 
“But to the extent that what the Court now says is 
inconsistent with what was said in Miles v. Graham, 
268 U. S. 501 [1 ustrc J 138], the latter cannot sur- 
vive.” 

Evans v. Gore 

There remains the question of taxability in those 
cases where the judge took office before the 1932 Act 
or before any taxing statute. Evans v. Gore, supra, 
prohibited taxation of the salary in such case. How- 
ever, the decision on that question may not require 
a repudiation of that case although it may require 





THE TRAYNOR PROPOSALS—SOME CONSIDERATIONS 441 






a repudiation of its principle. The reason is found 
in the Public Salary Tax Act of 1939.4 That Act 
provides that salaries of Federal judges who took 
office before June 6, 1932, are taxable.’ But Sec. 209 
of that Act provides that such tax may not be retro- 
actively imposed. Consequently, the issue will arise 
in connection with the constitutionality of this pro- 
vision in the Public Salary Tax Act. However, the 
decision on that issue will involve the same principle 
as was involved in Evans v. Gore, and the Supreme 
Court’s comment on that case may have an important 
bearing on the Court’s future attitude. The opinion 
clearly discredits the earlier case. For example: 
“However, the meaning which: Evans v. Gore imputed 
to the history which explains Article III, § 1 was 
contrary to the way in which it was read by other 
English-speaking courts. The decision met wide and 
steadily growing disfavor from legal scholarship and 
professional opinion. Evans v. Gore itself was rejected 
by most of the courts before whom the matter came 
after that decision.” 

Here discussion of the case stops. But it is reason- 
able to conclude that the principle of the case has 
been thoroughly devitalized, as the result of which 
it is equally reasonable to conclude that the provision 
of the Public Salary Tax Act taxing salaries of judges 
who took office before June 6, 1932 will also be up- 
held. Certainly, if the status of judges appointed after 
that date “does not generate an immunity from shar- 
ing with their fellow citizens the material burden of 
government,” there seems to be little reason why 
judges appointed before that date cannot be called 
upon to share similarly the burden of government. 


Dissenting Opinion 


Mr. Justice Butler wrote a lengthy and scholarly 
dissenting opinion. He traces the constitutional his- 
tory of Art. III, §1. He concludes: 


For one convinced that the judgment now given is wrong, 
it is impossible to acquiesce or merely to note dissent. And 
so this opinion is written to indicate the grounds of opposi- 
tion and to evidence regret that another landmark has been 
removed. 





Excise Tax on Toilet Preparations 


In Campana Corp. v. Harrison ® recently decided by 
the District Court for the Northern District of Illinois, 
the issue was whether the excise tax on Italian Balm 
should be based on the price at which the manufac- 
turer (taxpayer), Campana Corporation, sold the 
toilet preparation to Campana Sales Company or on 
the price at which the latter company sold the product. 

The Court held that the sales by the taxpayer to 
the selling corporation were at fair market prices, and 
at prices for which the articles involved in such sales 
were sold in the ordinary course of trade by manu- 
facturers or producers thereof. It was therefore held 
that the Commissioner erred in basing the tax on the 
price for which the selling company sold the product. 
Neither corporation held stock of the other and stock- 
holders owning stock of each corporation did not hold 
the stock in substantially the same proportions. 





4 Page 12,289, 1939 CCH Index Vol. 
5 Sec. 3 of the Public Salary Tax Act. 
6 394 CCH  § 9505. 

















































































































































































































































































































































































































































































































































































CURRENT-BOOKS. OF INTEREST 


Democracy Must Think. An 
Table 


Round- 


Informal 
Discussion on Public Opinion in a Democracy 
at the National Municipal League’s 44th Annual Con- 


ference on Government. Columbia University Press, 
Morningside Heights, New York. pp. xi, 65. Price $1.00. 

Seven authorities in the major fields concerned in 
the formation of public opinion express their views in 
this volume containing the round-table discussion 
which took place at the last annual Conference on 
Government, sponsored by the National Municipal 
League. 

The proceedings were purposely informal, designed 
not to bring forth conclusions, but to stimulate the 
thought processes both of the discussers and the hear- 
ers. In printed form this material has the same use- 
fulness and sets forth current viewpoints of leaders 
in the fields of journalism, radio and the movies. 


Those who participated in the round table and 
whose discussions appear here are: Carl W. Acker- 
man, dean of the Graduate School of Journalism of 
Columbia University; Elmo Roper, research con- 
sultant of New York City; Lyman Bryson, of Teach- 
ers College of Columbia University ; Sevellon Brown, 
editor of a Providence newspaper; Franklin Dunham, 
educational director of a national broadcasting com- 
pany; Carl E. Milliken, secretary of the Motion Pic- 
ture Producers and Distributors of America; and 
Clarence A. Dykstra, president of the University of 
Wisconsin and of the National Municipal League. 


Sale Technique in Corporate Reorganization, by 


Melvin Cohen and Joseph C. Simpson. No. 20, 
Series 1 of Contemporary Law Pamphlets. New York 
University School of Law, New York City. pp. 35. 


In this pamphlet, the authors analyze mortgage fore- 
closure as a method of corporate reorganization, 
pointing out its relation to methods subsequently de- 
veloped. They consider the use of sale, upset price 
and the limitation of the deficiency without ordering 
a resale. In discussing dissenters in the bond cases, 
they say: “An efficient way to keep the cash require- 
ment at a minimum is to keep the bid at a minimum. 
Not only will the amount payable to each dissenter 
be thereby reduced, but the foreknowledge of a low 
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bid will persuade many dissenters to become partici- 
pators, in fear of the alternative. Those who oppose 
this particular plan, but not reorganization in general, 
may well be coerced. Even some of those who seek 
liquidation may be shaken from their position. There 
may remain a residuum of passivists and dissenters- 
at-any-price. 

“What could dissenters do in the way of self-help 
against the majority? We have seen before the diffi- 
culties that the individual mortgagor faced, and it has 
just been shown that the majority bondholders are 
more able to control the price at the sale than the 
individual mortgagee. Their dominance would pre- 
vail over any attempt to get outsiders to bid, even 
supposing that outsiders could be found who could 
raise sufficient cash to bid more than the majority 
planned. The minority would themselves be in little 
better bidding position than outsiders—they would 
have to pay such part of their bid in cash as the 
amount of bonds dissenting from their plan bears to 
the total outstanding bonds. These majority ‘dis- 
senters’ may include those who before were in the 
minority group because they demanded liquidation, or 
were passive. ‘Puffing’ is here subject to the same 
hazards as in the individual case. Altogether the 
minority can accomplish little in the way of self-help 
and with the enormous pressure on the majority to 
keep the cash requirement down, the minority are 
faced with the alternative of assenting to a plan 
against their wishes. or of accepting a small cash share. 

“What could be done for the reorganization- 
dissenter, the dissenter who wants cash, not reorgant- 
zation? A true alternative would be offered him by 
any increase in the amount of the bid the majority 
would make. And since the majority would seldom 
bid anywhere near what they conceived the value of 
the property, protection could easily be offered this 
kind of dissenter without tempting assenters. Three 
possible measures of the fairness of the price may be 
suggested. One view is that since this dissenter de- 
mands liquidation, it is fair to give him as nearly an 
exact equivalent of his demand as possible, i. e., liqui- 
dation value. And, therefore, the argument continues, 
he is entitled to scrap value only. The basis for the 





















July, 


last ] 
demé 
of la 
price 
dem: 
one | 
who 
be fe 
seco 
the 

sam 
not 

othe 
doll 
ers, 
thir 








July, 1939 


last proposition appears to be that if all bondholders 
demanded liquidation, no one else, at least in the case 
of large corporations, would buy in except at a scrap 
price. But, a counter argument runs, this dissenter 
demands cash for himself alone; and even though no 
one else appeared at the sale and bid, the bondholders 
who did so should be compelled to bid what would 
be fair were they not in their dominant position. The 
second view is, therefore, that the price should be 
the forced-sale value. This view may reduce to the 
same result in the end as the scrap price value. For 
not only would the two values often proximate each 
other in the case of large enterprises, but also the 
dollar difference, when spread over all the bondhold- 
ers, will yield the dissenter no appreciable gain. The 
third view is that the reorganizers should pay as much 
as they can, without preventing reorganization.” 

In pointing out the determination of the foreclos- 
ure court to supervise any contemplated plan, and 
prevent the effectuation of an unfair one, the authors 
say: “This trend of the courts is a marked contrast 
to their prior indifference as to the identity of the 
purchaser or the use planned for the property. It is 
recognized explicitly that only a group of bondhold- 
ers can be expected to purchase. So certain of this 
proposition have the courts become that they will 
consider the plan before the sale, at a time when sup- 
posedly the purchaser is not yet identified.” 


Administrative Review Agencies. Fourth Progress 
Report of the Committee on Assessment Organization 
and Personnel. National Association of Assessing 
Officers, Chicago. pp. 69. Price $1.00. 


Pertinent Financial Data—City of Baltimore. Com- 
piled and issued by the Commission on Governmental 
Efficiency and Economy, Inc., Baltimore. pp. 16. 


Proper Execution of Ownership 


Certificates 

(Continued from page 406) 
to file ownership certificates in accordance with the 
income tax regulations. It is the business of the agent 
when he stands in the stead of his principal to be 
properly equipped so that he can perform the same 


acts as his principal would perform if the agency did 
not exist. 


Withholding at Source 


Withholding at the source is a feature of our in- 
come tax law which has not received the attention it 
warrants in income tax publications. Up to the time 
of the Revenue Act of 1936 withholding yielded a 
small amount of taxes to the Government. However 
small it may be in comparison with other taxes, it is 
composed of a very large number of individual items 
of comparatively small amounts. This feature makes 
the procedure very costly to debtor corporations with 
large outstanding bond indebtedness, especially so if 
the bonds have tax-free covenants and issued prior to 
January 1, 1934. There is a considerable number 
of official rulings on this special subject but they are 
not as yet sufficient to cover or solve all the problems 
of the debtor companies. 

It is a well known fact that debtor companies re- 
ceive no remuneration for the duties they perform 
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for the Government, although the expense involved is 
considerable. In addition to this expense of perform- 
ing these duties for the Government, debtor compa- 
nies have to pay taxes which, in fact, are not due. 
The reason for this overpayment can be explained. 
It is further to be noted that in cases of overpayment 
of tax disclosed by audit of a tax return, certificate 
of overassessment is issued. Article 322-2 of Regula- 
tions 94 reads in part as follows: 

“Where an amount of tax in excess of that properly due 
has been paid by a withholding agent, the credit or refund 
of such excess amount shall be made to the withholding 


agent unless the amount of such tax was actually withheld 
by the withholding agent.” 


Section 143 (f) of the Revenue Act of 1938 reads— 


“Refunds and Credits—Where there has been an over- 
payment of tax under this section any refund or credit made 
under the provisions of Section 322 shall be made to the 
withholding agent unless the amount of such tax was actually 
withheld by the withholding agent.” 

To illustrate how it is possible for overpayment of 
taxes to the Government by debtor companies to exist, 
it is necessary to refer to Section 143(a). This sec- 
tion requires the debtor companies or their withhold- 
ing agents to deduct or withhold a tax of 2% from 
interest on tax-free covenant bonds issued prior to 
January 1, 1934. Article 143-3 of Regulations 94 fur- 
ther provides that a citizen or resident may claim 
exemption from withholding on such bond interest if 
he files with the withholding agent an ownership cer- 
tificate, Form 1000, line 1, claiming that his net income 
does not exceed his personal exemption and credit for 
dependents. 

In cases where bond owners or their agents erronc- 
ously file ownership certificates, Form 1000, with the 
interest amount on line 2 of that certificate, thereby 
certifying to the fact that they are subject to tax, they 
compel the debtor company to pay a 2% tax to the 
Government for their account, to which it is not 
legally entitled. Inasmuch as the regulations and 
rulings, as quoted herein before, require that owner- 
ship certificates must be filed with the Bureau as a 
check against and, therefore, a complement to the 
income tax return of the payee, the audit of such tax 
return should show whether or not the payee filed 
ownership certificates applicable to his actual taxable 
status. In the event that ownership certificates were 
filed incorrectly certifying to the fact that the taxpayer 
was taxable and the audit of the tax return showed 
no tax due and no credit was taken in the return for 
tax paid at the source, a refund should be made to 
the debtor company of the 2% tax which was assumed 
and paid to the Government for account of the tax- 
payer based on the original filing of Form 1000, line 2. 

The tax is imposed on the recipient of the income 
and not on the debtor corporation and if the recipient 
of the income is not a taxable person, there is no tax 
to be either imposed or levied and the payment made 
by the debtor corporation is certainly an overpayment 
and should be so treated. Refund of this overpay- 
ment should be made as required by the above quoted 
section of the law. However, the writer has never 
learned of any such refund being made. On the sur- 
face this appears to be a grave injustice to debtor 
corporations and some remedy should be devised to 
redress the debtor corporations for their pecuniary 
losses in such cases. 












































































































































































































































































































































































































































































































































































Tax men everywhere are welcoming the new In- 
ternal Revenue Code? as an important step forward 
in the simplification of our complicated federal tax 
structure. 


The need for such a codification has long been 
recognized because of the numerous and conflicting 
tax enactments that have flooded the statute books 
since the enactment in 1874 of the official Revised 
Statutes. 

An effort was made to consolidate the federal tax 
laws as well as other federal enactments by the prepa- 
ration of the United States Code, a project which 
took many years. The difficulty there, however, was 
the fact that the United States Code was only what 
is known as prima facie law, that is, it could only be 
accepted as evidence of the law, and in case of dispute 
the attorneys were forced to search the numerous law 
books for the wording of the statutes as originally 
enacted. The present Internal Revenue Code does 
away with such research where a knowledge of the 
exact present law is required. 


The Internal Revenue Code is what is known as 
absolute law, that is, it was enacted by Congress like 
any other statute, passed by both Houses of Con- 


gress and approved by the President of the United 
States. Thus, it is “the law”. 








Code Consolidates Present Law 


As stated in the Congressional Committee Report, 
“this Code contains all the law of a general and 
permanent character relating exclusively to Internal 
Revenue in force on January 2, 1939”. (Senate Re- 
port No. 20, January 30, 1939.) 

The Code makes no changes in existing law. Cer- 
tain clerical changes were necessary, of course, to 
fit the various types of taxes into the Code structure. 
Also, cross-references were added to various parts of 
the Code where it was necessary to make reference to 
other laws or to the general administrative provisions. 

In other places it was necessary to restate or re- 
arrange the law provisions in order to clarify them and to 
reconcile conflicting enactments. In such cases, how- 
ever, there are no substantive changes in the law. 

The result, of course, is that the Code becomes one 
complete unit of law, conveniently arranged by chapters. 
In order to simplify identification of the law pro- 
visions, the sections are numbered consecutively 
throughout the Code from section 1 to section 5011. 


Advantages of the Code 


The advantage of having the tax laws consolidated 
as one unit is immeasurable. 
As already pointed out, the Code has been enacted 


as absolute law. It gives a complete authentic state- 
ment of all current taxes. 


1 Approved February 10, 1939, c. 2, 53 Stat. —. 
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Furthermore, subsequent legislation will amend the 
Code, thereby constantly fitting new tax legislation 
into the current picture so that the tax practitioner will 
always know what the current tax law is. 

When the enactment of the Code was being con- 
sidered by Congress, James W. Morris, Assistant 
Attorney General of the United States, wrote to Hon. 
Pat Harrison, Chairman of the Joint Committee on 
Internal Revenue Taxation, as follows: 


“T am glad to learn that the long realized need of a codi- 
fication which will be recognized as the law rather than as 
merely prima facie evidence thereof is probably soon to be 
filled. This need has been especially impressed upon the Tax 
Division of the Department of Justice inasmuch as the func- 
tion of handling revenue litigation rests with it. 

“It is evident that the confusion existing by reason of the 
number of revenue acts, containing in many instances the 
same basic provisions, to which reference must be made in 
the handling of cases arising under the various acts, consti- 
tutes a burden to the courts and counsel alike. Furthermore, 
several of these statutory provisions have been amended by 
Executive order, but, since such changes have not appeared 
on the face of the statutes it has been necessary to refer to 
the Executive orders to ascertain their nature and extent. 
The proposed codification will be particularly helpful in that 
it eliminates these sources of confusion. 

“IT am confident that the enactment of the codification will 
be a definite step toward obtaining clarity, certainty, and 
simplicity in our revenue laws and will be of substantial aid 
to this Division in the handling of revenue litigation.” 


Divisions of the Code 


The Code has been prepared on a practical basis. 
Prominence is given to the taxes which concern the 
most numerous taxpayers. 


The income tax law comprises the first chapter. 
In the second chapter appear the additional income 
taxes, the tax on personal holding companies, the 
excess-profits tax, and the tax on unjust enrichment, all 
of which may be said to supplement the income tax law. 
The third and fourth chapters comprise the estate 
and gift tax laws and these are followed by the pro- 
visions relating to the Board of Tax Appeals. 

The second part of the Code is entitled Miscella- 
neous Taxes, and here we find the capital stock tax, 
the tax on transfers to avoid income tax, the so-called 
employment taxes (which correspond to the state 
unemployment insurance payroll taxes) the tax on 
admissions and dues, documents, safe deposit boxes. 
tobacco, oleomargarine, coconut oils, fish, animal and 
vegetable oils, narcotics, firearms, liquor, and the 
occupational taxes. 

The third part of the Code covers certain tempo- 
rary taxes, including the manufacturers’ excise and 
import taxes, and certain taxes on transportation and 
communication, sugar, and bituminous coal. The 
fourth part of the Code relates to general adminis- 
trative provisions and has to do with information 
and returns, assessment, collection, abatements, cred- 
its, and refunds. The fifth and sixth parts of the Code 
deal with the personnel of the Bureau of Internal 
Revenue, and the organization and powers of the 
Joint Committee on Internal Revenue taxation, 











INTERPRETATIONS 


United States Supreme Court 


Death Taxes—Domiicile.—In holding that death taxes may 
be imposed with respect to the same items of intangible 
personal property by the state of decedent’s domicile and 
by the state in which decedent had created a trust controlling 
such property, it was said that there are many circumstances 
in which more than one state may have jurisdiction to impose 
a tax and measure it by some or all of the taxpayer’s in- 
tangibles.—U. S. Supreme Court, in Curry et al. v. McCanless. 
No. 339, October Term, 1938. 


Jurisdiction—Domiciliary State—Where intangible per- 
sonal property of an insurance corporation has acquired a 
business situs in a foreign state, the domiciliary state still has 
jurisdiction to levy a personal property tax on such property 
even though such intangibles form an integral part of the 
business done by such corporation in the foreign state. 

The mere fact that general affairs of the corporation are 
conducted by general officers in the foreign state without 
further evidence of the source and character of the intangibles 
does not destroy the taxability of a part of these intangibles 
by the state of the corporation’s legal domicile. The pre- 
sumption of a taxable situs solely in that state is not over- 
turned.—U. S. Supreme Court, in Newark Fire Insurance 
Company v. State Board of Tax Appeals and The City of 
Newark ; Universal Insurance Company and Universal Indemnity 
Company v. Same. No. 449, October Term, 1938. 


Appellate and Lower Courts 


Capital Stock Tax.—Adjusted declared value of corpora- 
tion’s capital stock may not be reduced, for the year ended 
June 30, 1935, by a $750,000 distribution out of paid-in sur- 
plus, because there was no redemption of stock as is pre- 
scribed by the definition of “partial liquidation” in Sec. 
115(i), 1934 Act. 

Affirming District Court decision reported at 38-2 ustc 
§9455.—U. S. Circuit Court of Appeals, Eighth Circuit, in 
Arthur Iron Mining Company v. James R. Landy, Collector of 
Internal Revenue. No. 11,358, March Term, 1939. 


Capital Stock Tax—Doing Business.—Taxpayer was doing 
business and subject to capital stock tax for the year ended 
June 30, 1937, where it was engaged in ownership and exer- 
cise of supervision over patents, entering into contracts with 
respect to leasing the patents, and conducting defenses against 
patent-infringement suits—U. S. District Court, Northern 
Dist. of Illinois, Eastern Division, in Automatic Refrigerator 
Corporation v. Carter H. Harrison, Collector of Internal Rev- 
enue. Law No. 47,228. 

* * * 

A corporation was doing business and subject to capital 
stock tax for the year ended June 30, 1935, where it had 
leased its real estate and used a sinking fund created from 
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the rents to purchase securities, and later sold them at a 
profit, and maintained its organization for a purpose which 
involved profits. Mere payment of taxes on its real estate 
did not constitute doing business. 


Reversing District Court decision, 37-2 ustc J 9343, 19 Fed. 
Supp. 800.—U. S. Circuit Court of Appeals, Sixth Circuit, in 
United States v. The Peabody Company. No. 7833. 


Cemetery Maintenance Fund — Deductibility.— Petitioner 
agreed to pay to the H Cemetery Association 10 per cent of 
the receipts from its sales of cemetery lots, the amounts to 
be used as a perpetual care fund and for maintenance of 
the cemetery. By subsequent oral agreement, no amount 
was ever paid over to the cemetery association, but the 10 
per cent amount was retained by petitioner who maintained 
the lots and used the funds in its general business. It is held 
that where the 10 per cent payments to the cemetery associa- 
tion were never made or set apart, and petitioner was under 
no restriction as to their disposition or enjoyment, a deduc- 
tion with respect thereto as a business expense, is not allowable. 


Affirming Board of Tax Appeals decision, 36 BTA 958, CCH 
Dec. 9816, reported at 374 CCH { 7316.—U. ’S. Circuit Court of 
Appeals, Eighth Circuit, in Mason Securities Association v. 
Guy T. Helvering, Commissioner of Internal Revenue. No. 
11,309, March Term, 1939. 


China Trade Act Corporation—Special Dividend Distribu- 
tion—Where a China Trade Act corporation distributed a 
special dividend on May 30, 1934, it was entitled to credit 
for same on its return for the calendar year 1933, pursuant 
to Sec. 261 of the 1932 Act, the “date fixed by law for filing 


the [1933] return” being June 15, 1934, rather than March 
15, 1934. 


Reversing Board of Tax Appeals decision, 37 BTA 1158, 
CCH Dec. 10,071.—U. S. Circuit Court of Appeals, Fourth 
Circuit, in C. V. Starr and Co., Federal Inc., U. S. A. (For- 
merly American International Underwriters, Federal Inc., 
U. S. A.) v. Commissioner of Internal Revenue. No. 4425. 


Claim for Refund — Insurance Company — Timeliness.— 
Under the 1926 Act, taxpayer was entitled to the benefit of 
all deductions allowed by Sec. 247 of that Act including those 
incurred in earning income which was not part of its taxable 
income for the year. Dissenting opinion filed. 

A second refund claim was filed after rejection of an earlier 
claim. The lower court held that the later claim was timely 
only as to the last quarterly installment of 1927 taxes and a 
deficiency paid in 1930. Refund was denied as to the balance of 
the overpayment. It is held that although the second claim was 
filed after rejection of the first and could not ordinarily be con- 
sidered an amendment of the earlier claim, the Commissioner 
had reopened the first claim and in doing so had restored its 
status as an amendable claim. The second claim setting up the 
grounds relied upon in this action was a proper amendment 
of the first claim and therefore timely. 
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Reversing on the second issue, District Court decision, 
38-1 ustc § 9084.—U. S. Circuit Court of Appeals, Second Cir- 
cuit in Louis H. Pink, Superintendent of Insurance, State of 


New York, as Rehabilitator of Home Title Insurance Company 
v. United States. 


Distraint—Assigned Property—Liens.—The evidence does 
not sustain the contention of taxpayer that money in the 
bank account which the Government is seeking to distrain 
had been assigned by taxpayer before demand was made on 
the bank to surrender the property to the United States. 
‘The purported assignment to taxpayer’s brother-in-law is 
found to have been a subterfuge. The bank never recognized 
the assignment, it never knew taxpayer’s brother-in-law, and 
the account was never transferred to the name of the brother- 
in-law but continued to be carried in the taxpayer’s name. 
The evidence also failed to support the bank’s claim that it 
had a prior lien on the account.—U. S. District Court, East- 
ern Dist. of Michigan, Southern Division, in United States v. 
Commonwealth Commercial State Bank, T. Allan Smith, and 
Fred H. Talbot. No. 14,211. 


Dividend Tax under NIRA.—Where, on January 16, 1933, 
before the enactment of the NIRA, a corporate resolution 
was passed directing the taxpayer’s secretary and treasurer 
to pay monthly dividends of one-half of one per cent each 
month during 1933 “whenever in his judgment there are 
moneys available to pay the same,” the resolution did not 
create a definite and enforceable debt against the corporation 
in favor of the stockholders, and dividends paid after the 
enactment of the NIRA were subject to the tax imposed by 
Sec. 213 of that Act. One dissent. Reversing District Court, 
38-2 ustc § 9436.—U. S. Circuit Court of Appeals, Ninth 
Circuit, in James II’. Maloney, U. S. Collector of Internal Reve- 
nue, Dist of Oregon v. Western Cooperage Company. No. 9032. 


Estate Tax — Charitable Bequests. — Where testator di- 
rected that a portion of his estate after the death of the life 
beneficiary should go to a fraternal society “by title absolute 
and free from all trusts,” and did not direct that the bequest 
be used exclusively for religious, educational, or charitable 
purposes, such bequest is not deductible under Sec. 303(a) 
(3), 1926 Act. The right to the deduction depends upon an 
expressed intention by the testator that the bequest shall 
be used for such purposes, and a resolution of the legatee 
that they will be so used cannot confer a right to the deduc- 
tion. 

Affirming District Court decision.—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Meta C. Levey, Exrx., Estate of 
Lows TH. Levey, Deceased v. Will H. Smith, Collector of In- 
ternal Revenue, Dist. of Indiana. No. 6737, October Term, 


1938. 


Estate Tax—Charitable Bequests Not Includible in Gross 
Estate.—Decedent, a Georgia resident, died November 28. 
1932, leaving a will 
executed 89 days 
before his death, 
making uncondi- 
tional charitable 
bequests. Dece- 
dent’s widow and 
child renounced all 
rights they might 
have under Georgia 
statutes to contest 
these bequests. It 
is held that these 
bequests were not 
part of decedent’s 
gross estate, the 
Georgia statute de- 
claring void any 
devise made less 
than 90 days be- 
fore the testator’s 
death, not operat- 
ing to cause the 

oat bequests to be in- 

cludible. 

Affirming Board of ‘tax Appeals decision, 36 BTA 491, 
CCH Dec. 9747.—U. S. Circuit Court of Appeals, Fifth Cir- 
cuit, in Commissioner of Internal Revenue v. First National 
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Bank of Atlanta, et al., Exrs., Estate of Paul Octave Hebert, 
Deceased. No. 8789. 


Estate Tax—Insurance Proceeds.—Proceeds of insurance 
in excess of $40,000 were part of the gross estate where dece- 
dent pledged the policies to a corporation of which he was 
president under an agreement that it pay the premiums until 
decedent was 40 years old or until he died, if before that age, 
and the corporation in the event of his death before 40 was 
to receive from the proceeds all premiums it had paid, plus 
3 per cent interest and in addition $25,000. The decedent died 
before attaining the age of 40. The court holds that the 
insured retained title to the policies subject to the pledge 
agreement and not until his death did the rights of the bene- 
ficiary become vested. It overrules taxpayer’s contention 
that because of the pledge agreement the decedent no longer 
had any interest in the policies transferable by death. 

Affirming 36 BTA 1138, CCH Dec. 9832.—U. S. Circuit 
Court of Appeals, Eighth Circuit, in Helen H. Nelson, Admrx., 
Estate of Frank R. McDermand, Jr. v. Commissioner of Internal 
Revenue. No. 11,264, November Term, 1938. 


Excise Tax—Automobile Parts.—Excise tax on sales by 
the manufacturer of automobile parts and accessories is not 
incurred where petitioners acquired used generators and 
armatures from automobile owners or from garages and 
repair shops, reconditioned them and sold them to auto- 
mobile owners and repair shops, keeping a stock of them on 
hand so that the car owner would not be delayed while 
his generator was being repaired—U. S. District Court, 
Western Dist. of Missouri, Western Division, in Leo G. 
Becker and Fred Florence, Doing Business as the Becker- 
Florence Electric Company v. United States. No. 9859. 


Exempt Interest—Municipal Notes.—Interest on notes, 
issued by a municipality in connection with the purchase of 
land by it was exempt under Sec. 22 (b) (4) of the 1934 
Act. The Court overrules the contention that the notes were 
not the kind of obligations covered by the statute because 
they were not executed in the exercise of the borrowing 
power of the municipality like authorized bonds which are 
issued and sold for the purpose of borrowing money. 

Affirming Board of Tax Appeals memorandum decision, 
reported at CCH Dec. 10,113-C.—U. S. Circuit Court of 
Appeals, Second Circuit, in Commissioner of Internal Revenue 
vw. Henry Von L. Meyer. 


Exemptions — State Bond Interest.—Interest on bonds 
issued by cities of the fourth and fifth classes of Kentucky 
for street, paving, and sewer improvements, payable exclu- 
sively out of collections of local improvement taxes assessed 
against the benefited property, is interest on the obligations 
of a political subdivision of a State, and exempt from tax 
under Sec. 22(b)(4) of the 1932 Act. 

Affirming Board of Tax Appeals decision, 36 BTA 36, 
CCH Dec. 9668.—U. S. Circuit Court of Appeals, Sixth Cir- 


cuit, in Commissioner of Internal Revenue v. Carey-Reed Com- 
pany. No. 7910. 


Lessee’s Improvements—Income to Lessor.—No income 
was realized in 1932, 1933, and 1934, by the lessor of land 
by reason of the erection of a new building (and tearing 
down of an old one) by the lessee in 1931, under agreement 
that the building was to become the property of the lessor. 
At the time of the erection of the new building, the lease 
had 31 years to run. The Commissioner allocated the de- 
preciated value of the new building over the 3l-year term 
as income. The Court holds that the petitioner, who was 
about 70 years old, cannot reasonably be expected to receive 
any additional income by reason of the erection of this 
building, and that the Supreme Court decision of M. E. Blatt 
Co. v. U. S. (394 CCH 79155) precludes treating any part of 
the value of the building as income in the taxable years.— 
U. S. District Court, Western Dist. of Kentucky at Louis- 


ville, in Birdie Parr Marshall v. Seldon R. Glenn, Collector. 
No. 2027. 


Newspaper Accounting—Deductions.—Taxpayer acquired 
the circulation list of a retiring newspaper. It paid cash 
and agreed to pay certain obligations of the vendor. It 
also agreed to furnish its paper to prepaid subscribers of 
the retiring paper for the unexpired terms of their sub- 
scriptions. Taxpayer reported as income amounts equivalent 
to what it would have received, if it had received the original 
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subscription price from the subscribers of the retiring 
newspaper. When, on expiration of the subscription, the sub- 
scriber did not renew, taxpayer deducted an amount equiva- 
ent to the amount originally reported as income on account 
f the subscription. It is held that the deduction is not 
allowable because the items were capital expenditures con- 
nected with the acquisition of the circulation of the other 
newspaper. 


An amount paid to a lessor by taxpayer lessee in order 
10 be released from a lease obligation to construct a building 
mn leased land was a capital expenditure and not deductible 
asa business expense. 


A contribution made in 1928 to a college which was an 
advertising customer of taxpayer was deductible as an ordi- 
nary business expense. The contribution with those of others 
enabled the college to remain in business and thus con- 
tinued that source of advertising income for taxpayer. 


Reversing as to the first and second issues, and affirming 
as to the third issue, District Court decision, 38-1 ustc J 9191. 
—-U. S. Circuit Court of Appeals, Eighth Circuit, in Walter 
R. Willeuts, Ruth Willeuts and Cecil H. Deighton, Exrs., Will 
wd Estate of L. M. Willcuts v. Minnesota Tribune Company. 
No. 11,270, March Term, 1939. 


Personal Holding Company—1934 Act.—A personal finance 
company, engaged in making small loans, is subject to the 
surtax on personal holding companies under the 1934 Act, 
if 80 per cent or more of its gross income is from interest. 
The term “interest” means the entire amount paid by bor- 
rowers for the use of money, and such charge can not be 
broken down into true interest and charges for making and 
servicing the collection of the loans. Congress, in exempt- 
ing small loan companies in the 1938 Act, effected a change 
in the law that was not merely declaratory of prior law. 
Constitutionality of this provision of the 1934 Act in taxing 
small loan companies and exempting banks and trust com- 
panies is upheld. No return having been filed on Form 
1120-H, penalty for failure to ‘file returns is upheld.—U. S. 
District Court, Dist. of Massachusetts, in Norman L. Note- 
man, et al., Trustees of National Loan Society of Malden, 
Boston and Cambridge (Three Cases) v. William M. Welch, 
ged Collector of Internal Revenue. Law Nos. 7186, 7195, 
7196. 


Reorganization under 1928 Act—Dividend.—A reorganiza- 
tion occurred when a Maryland corporation transferred its 
assets (other than stock owned by it in the transferee) to 
a New York corporation which delivered to the former, 
for distribution to the Maryland Corporation’s shareholders, 
new shares of stock in the New York corporation, deben- 
tures, and cash representing 50 cents a share dividend on 
the new shares. The Maryland corporation distributed these 
assets to its shareholders in exchange for their Maryland 
corporation stock, and dissolved. Petitioner, as stockholder 
in the Maryland corporation, realized no gain from the re- 
ganization exchange of stock for stock and debentures. 
The cash distribution was an ordinary dividend and not 
a liquidating dividend. 

Affirming Board of Tax Appeals memonrandum decision re- 
ported as CCH Dec. 9951-G.—U. S. Circuit Court of Ap- 
peals, Third Circuit, in Commissioner of Internal Revenue 
*. Food Industries, Inc. No. 6791, October Term, 1938. 


Repealed Dividend Tax under NIRA—Burden of Proof 
as to Source of Payment.—Prior to June 16, 1933, the ef- 
fective date of the NIRA, taxpayer’s stockholders passed 
a valid declaration of dividends payable as certain assets 
were realized upon. In the payment of the dividends, tax- 
payer commingled a part of some funds which had come 
into the corporation after the declaration of the dividends 
from sources other than those mentioned in the resolution. 
It is held that taxpayer was under no burden to keep sepa- 
rate and trace the particular sums derived from these par- 
ticular assets, into the dividends. It was sufficient that it 
did pay them under the declaration out of moneys received 
from the sources stated in the resolution, or the equivalent 
of such moneys. 

Reversing District Court decision reported at 38-2 usTc 
{9479—U. S. Circuit Court of Appeals, Fifth Circuit, in 
Greenwood Compress and Storage Company v. Eugene Fly, 
Individually, and as Collector of Internal Revenue. No. 8961. 


INTERPRETATIONS 
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Res Adjudicata—Effect of Board’s Prior Decision.—A de- 
cision of the Board of Tax Appeals fixing the basis for 
depreciation of a building for the fiscal year ended August 
31, 1931, was res adjudicata 
as to the same question be- 
fore the court for the next 
fiscal year. The applicable 
law and regulations and the 
fact to be decided were the 
same in the Board proceed- 
ing. Taxpayer merely ad- 
vanced a different argument 
or theory for determining 
the depreciation base. In the 
Board proceeding it con- 
tended for the value at the 
time it received the building, 
while in this proceeding it 
contended that the basis 
should be cost to its prede- 
cessor, asserting that the 
building had been acquired 
in a tax-free reorganization 
resulting from the foreclo- 
sure proceedings. The Court holds that there is no merit 
to the contention that the decision of the Board should not 
be considered res adjudicata because the Board is not a court. 
—U. S. District Court, Dist. of Massachusetts, in Pelham 
Hall Company v. Joseph P. Carney, Former Collector of Internal 
Revenue. Law No. 6817. 


Worthless Stock—Year Deductible—The evidence sus- 
tained taxpayer’s contention that stock became worthless 
in 1930. Identifiable events justifying this conclusion were 
cessation of business and decision to liquidate, withdrawal 
of financial backing from the corporation, without which it 
could not continue, and the fact that the corporation’s assets 
had been depreciated to exhaustion. All these events oc- 
curred in 1930. The fact that the remainder of the assets 
were sold as junk after 1930 does not affect the result.— 
U. S. District Court, Eastern Dist. of Michigan, Southern 
Division, in Saylor Electric & Manufacturing Company v. 
United States. No. 13,234. 


Board of Tax Appeals 


Association v. Tenancy in Common.—Where there were 
certain tenants in common, including a Texas corporation, 
who owned fractional interests in an oil and gas lease, 
and the oil wells on the lease were drilled and operated by 
the corporation for the benefit of itself and the other owners 
of fractional interests, and the proceeds from the operation 
of the wells, after the deduction of certain expenses, were 
paid over to the respective owners of fractional interests, and 
where these other owners of fractional interests took no part 
in the operation of the lease, petitioner was not an associa- 
tion taxable as a corporation in the years 1933 to 1936.— 
Midfield Oil Company (Midfield Oil Company, Trustee, Roden 
Lease) v. Commissioner of Internal Revenue, Decision 10,679-Q 
[CCH]; Dockets 93030, 95436. Memorandum opinion. 


Bad Debts—Ascertainment of Worthlessness.—Petitioners, 
in 1930, each made a loan to an individual in Germany, for 
which no notes were executed nor requested, no interest was 
asked to be paid, and no date or time of payment of the loans 
was specified. The debtor was adjudicated a bankrupt in 
1931, was engaged in business again in 1932-1934, and in 1932 
and 1933 told petitioners that he would repay the loans, In 
1934, petitioners were informed by the debtor that “his per- 
sonal affairs were all shot to pieces.” Petitioners charged off 
the debts in 1934, and in their returns for that year claimed 
deductions therefor, which the Commissioner disallowed, 
contending that the debts were not properly ascertained to 
have become worthless in that year, which contention is sus- 
tained on the facts.—W. Irving Herkovits v. Commissioner; 
Max Herkovits v. Commissioner, Decision 10,680-A [CCH]; 
Dockets 88903, 88904. Memorandum opinion. 
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Personal Holding Company—Stock Ownership.—In de- 
termining whether a corporation classifies as a personal hold- 
ing company under Sec. 351 (b) (1), 1934 Act, by reason of 
more than 50 per cent in value of its outstanding stock being 
owned by not more than five individuals, the term “outstand- 
ing stock” includes stock subscribed and paid for, even though 
not evidenced by stock certificates, which were later issued. 
The Commissioner by treating only issued shares as out- 
standing, determined that on a given date in the last half of 
1934, 13,710 shares of the 27,000 issued were held by five 
individuals. Taxpayer argued that the outstanding shares 
were all those subscribed and paid for, 28,605, in which event 
13,710 would not be more than half.—Collateral Equities Trust 
7. Commissioner, Decision 10,679 [CCH]; Docket 92360. 39 
BTA —, No. 117. 


Refund of Import Duties—Taxability to Stockholders or 
Corporation.—(1) A refund of import duties made in 1934 
was taxable to petitioner for that year. In 1931, it ceased 
activities and begain to wind up its affairs. On June 22, 1932, 
an agreement was made between the stockholders for division 
of the undistributed assets, included in which was the claim 
for refund of import duties. A certificate of dissolution was 
signed by the stockholders on June 22, 1932, but was never filed 
with the Secretary of State. It is held that the corporation 
had not been dissolved in 1934, and the agreement between 
the stockholders, to which the corporation was not a party, 
did not accomplish a distribution of the claim to the stock- 
holders, and therefore the refund was taxable income to the 
corporation for 1934. The burden was on taxpayer to show 
to what extent its tax liability had been affected bv adding 
the import duties to the cost of goods and since it did not do 
so, the Board presumes that tax liability was affected and sus- 
tains the Commissioner. 

(2) Since taxpayer failed to file a return, having been 
required to do so, imposition of the 25 per cent delinquency 
penalty was mandatory .—Novo Trading Corporation v. Com- 


missioner, Decision 10- 681-F [CCH]; Docket 9007. Memo- 
randum opinion. 


Worthless Stock.—Although the facts show that the Dan- 
ville Lumber Co. in which petitioner was an officer and stock- 
holder was severely affected by the depression in 1930, that 
its president and principal stockholder committed suicide in 
that year, that its mill burned in 1931 and that a mortgage of 
about $1,000,000 was foreclosed in 1933, it is held that its stock 
did not become worthless until 1934 in which year the excess 
of assets over liabilities indicated a value of about $10 per 
share until after a tax sale in that year which consumed all 
assets —D. F. Howell v. Commissioner, Decision 10,670-A 
|{CCH]; Docket 90642. Memorandum opinion. 
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Petitioner executed an irrevocable declaration of trust, of 
which he was trustee, providing for the payment currently 
of the trust income to his wife during her lifetime. Should 
she predecease him the trust property was to be returned to 
him, but if he should predecease her, the property was to be 
held in trust and upon her death paid to beneficiaries, chari- 
table or educational in character, which she had the right to 
designate. Although the income was currently paid to the 
grantor’s wife during the taxable years 1934-1936, the Com- 
missioner included the trust income in the income of the peti- 
tioner. No part of the income was properly taxable to grantor 
where (1) no power was reserved to grantor to terminate 
the trust; (2) he had no power to accumulate the income for 
his benefit; and (3) the income from the trust was not re- 
quired to be used to discharge his obligation to maintain his 
wife.—Charles R. Glover v. Commissioner, Decision 10,679-T 
[CCH]; Docket 92940. Memorandum opinion. 


Bureau of Internal Revenue 


Capital Stock Tax.—The 
1, 1937, and ending June 30, 1940, and continuing during each 
succeeding period of three years thereafter, prescribed by 
section 601 (f) of the Revenue Act of 1938 for capital stock 


tax purposes, are the same for all corporations.—C. S. T. 9, 
1939-20-9836 (p. 11). 


“3-year periods” beginning July 


Capital Stock Tax—Reorganization under Sec. 77B.—The 
M Corporation, operated by its officers pursuant to an order 
of a federal court entered in proceedings for reorganization 
under section 77B of the Bankruptcy Act, as amended, was 
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“carrying on or doing business’ within the meaning of see. 
tion 105 (a) of the Revenue Act of 1935, as amended, and 
was therefore subject to capital stock tax. 

S. T. 702 (C. B. XII-2, 405 (1933)) distinguished.—G. C. M. 
21208, 1939-21-9845 (p. 13). 


Compensation for Injuries or Sickness—Exclusion from 
Gross Income.—Compensation paid by the United States 
under the provisions of the Federal Compensation Act of 
September 7, 1916 (39 Stat. 742), on account of the disability 
or death of an employee of the Federal Government resulting 
from a personal injury sustained by the employee while in 
the performance of his duty is not subject to federal income 
tax.—I. T. 3281, 1939-22-9849 (p. 6). 


Hurricane Losses—Deductibility—W here a residential es- 
tate containing ornamental trees and shrubbery is damaged 
by hurricane and many of the trees destroyed, the loss de- 
ductible under section 23 (e) 3 of the Revenue Act of 1938 
is the difference between the value of the estate immediately 
preceding the casualty and the value after the casualty, but 
not in excess of an amount equal to the adjusted basis of the 
property. This conclusion is applicable whether the value of 
the estate immediately preceding the casualty is greater or 
less than an amount equal to the adjusted basis.—G. C. M. 
21013, 1939-23-9862 (p. 3). 


Loans Made under AAA—Treatment.—Advances to corn 
producers made under section 302 of the Agricultural Ad- 
justment Act of 1938 (52 Stat., 31), known as corn loans, 
should be treated as loans and not as proceeds from the sale 
of the corn.—I. T. 3283, 1939-23-9861 (p. 2). 


Pay Roll Taxes—Deductibility—The amount equal to 3 
per cent of the pay roll contributed by an employer to the 
New York unemployment insurance fund constitutes a proper 
deduction for federal income tax purposes for the taxable 
year in which paid or accrued. 

Mim, 3958 (C. B. XI-2, 33 (1932)) and Mim. 4564 (C. B. 
1937-1, 93) modified.—J. T. 3278, 1939-20-9831 (p. 2). 


Railroad—Loss of Useful Value—Deductibility—The M 
Railroad Co. is entitled to deductions, in accordance with the 
provisions of article 23 (e)-3, Regulations 94, on account of 
the discarding of roadway property in connection with two 
construction projects regardless of the fact that the projects 
are paid for by the state out of funds allotted in whole or in 
part by the Federai Government.—G. C. M. 21171, 1939-22- 
9850 (p. 8). 


Taxes of Foreign Countries—Deductibility—The 5 per 
cent tax imposed upon nonresidents of Canada with respect 
to dividends is an income tax within the meaning of section 
131 (a) of the Revenue Act of 1936 and allowable as a credit 
against the United States income tax to the extent provided 
by section 131 (b) of that Act. 


A taxpayer who claims tax paid to a foreign country as 
a deduction is precluded, after the expiration of the due date 
for filing his return, from amending his return and claiming 
the amount of the tax as a credit against his total United 
States income tax liability rather than as a deduction— 
G. C. M. 21227, 1939-20-9833 (p. 6). 


Vinson Act.—Where the award of a contract under the 
Vinson Act exceeds $10,000, the contract is and remains sub- 
ject to section 3 of the Act (as amended), even though by 
virtue of deductions, provided for in the contract, for cash 
discounts and late delivery damages the net amount ulti- 
mately received thereunder does not exceed $10,000.—/. T. 
3282, 1939-22-9856 (p. 24). 

Ss & 

A Navy contract awarded after March 27, 1934, the date of 
the enactment of the Vinson Act, is subject to section 3 of 
that Act even though no provision was included in the con- 
tract for agreement by the contractor to the limitation on profit 
provided in that section.—J. T. 3284, 1939-23-9866 (p. 17). 


Withholding Tax at Source.—In the case of joint owners 
of bonds, including estates by the entireties, separate owner- 
ship certificates must be executed in behalf of each joint 
owner showing his or her proportionate part of the interest. 


—I. T. 3279, 1939-20-9832 (p. 5). 
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